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THE COMPTROLLER GENERAL
OF THE UNITED STATES
WASHINGTON, O.C. 20548

. DECISION

FILE - 184514 | pate:  APR. 2 1976
MATTER O , USAFE, lLetired {(Ueceased)
DIGEST: Membey oitained Nevada divoree in pro-

eeeding in which wife neither appesied

nor was represonted, Upon member's

death partial paymient of unpaid retived
was mads to twe of five children under

10 U, 5. O 2771(a) on buaie thet there

wag no desigoated bopeficiary and no

spouga, It wan Inter found that » New York

court in a proceeding hrought by wife

for separeticn and support, in which

beth parties appoeared, hed rofused to

recognive Nevada divorce, Thus,

remaiming unpald pey msy be paid to

wife bat 10 UL 5, €. 2771{d) bers recovery

of sreount paid to childeren on svidence

then of record,

This sotlon is in regnonge to & latier doted Jume 10, 1875, with
enclosures, from . , « In which ghe requests recon~
. sideration of our Transportotion snd Clatma Ulvigion settloment dated
June 2, 1975, which Haallowed her claim for the arresrs of retired
pay in the amount of $561, 80 due the late {alsc
kncwnae ), USAFH, Pettrad, , on the date
of his denth, November 28, 1873,

The record shows thay married the ¢laimant in Phoepix
Clty, Alsbamsa, op April 10, 1840, and they were subeegquently married
in & religious ceremony {n New York Clty on June 16, 1940, at which
time It uppeara that both partles were residents of the State of New York,
Two daughters were born of that merrisge, 3 .

On Novencher 18, 1848, the Second Judicial Histrict Court of the
Hnte of Nevada lasoed o deeree of divoree which purportedly tereinatad

the marriage of and In that decree it is stuted that
the plaintiff, = anpearad i peracrn and by hia attorney; that
the defendant, » was duly and regularly served with &

eertified copy of the eovplaint and summons in New York; that she
failad to anwwer within the time sUQowed by laws snd thet defoult was duly
snd regularly eotered. It Is also steted that residence in
the State of Nevade for the time reguived by 1aw was proven to the gat-
{staction of the court,
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i recember 8, 1548, the F&wﬁy Court, County of Kings, State
| Kew Yark. {gsued & fndorent of geparation in which
wag ﬁm defendunt, and in which it is
or ducres in an ‘senrt of m B
' }‘*&t Ju i the plaintiff in favor of the
aefmctmt f sbandonment &n@. rma sappn t
»9," It was also mf.ed FUB 3

Ihe record also mtm
of the Family Court of the mey of Kinaa. State of New
tates that on September 10, 1665, 11
Heging nonsupport against ,
he court ﬁrﬁﬁrﬁi suppert in i?e am
' wort o

The record indicates " gas murrled and was

;orcczd twice shzen 1947 .,(msegumt 6 hia marrisge 0 k}.
mnmtamw. eoR-

indicates ‘:huf ratimd rrem the Alr Force
958. mth wer %6 years' msrvim.

Qubse'z;uant *ﬂ  desth. thi" se received claims for
his unoaid retired pav from g from his two deughiers
and + 'There ¥ 180 received information
,ndicatsng that ad thres song by oné of his marrieges sub-
to his merrisgs tc ; hewever, 1t wos indicated
B : gsd s rriefi and that her acw hogbapnd had
sem. Ayt y the Afr Fores snd this (fice to
re gnsumafmf&!f and ne claims have boen reeeived

By settl&mem cﬁntec? ;.!mm 2. 1*3‘? uur‘ i rmawrtati:m and Claims
bwcuuae had designated m bmvﬁmary cr Ezia unpai pny
and, basea on the Mevada divores dseree, she and the deceamed
member appt.arwi tc have beon divoresd on Novemnber 18, 1846, Aleo
on June 9, 1875, ssttlements in tha ameunt of $112. 88 cach werse n*ac!se

‘n favor m’ and 28 dunghters of
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. The remeinder of unpsid pey wew held
pending clarification of the sistus oI the thrsy sons,

By her June 10, 1875 letter reguegted recongideras
ticn of the June 2, 1875 seitlesoent and glated that ths New YVork Fasonily
Court refused ¢ recognize the validity of Nevada diveresy
decree obtained in 1948, Caclosed with that lelter weve the following
documents: (1) Jeath cortificate, wherein she s permed
s8 the gurviving spouset (2) a cony of # will exsauted o Uecember 26,
1848, which she says is last will and testzoent, by which
he betgcsthed to her his entire estste; (3) evidence of 2 statewent rrade
by when be wes aﬁmxttred to 2 Veterans Hogpitsl on Nov~
eiabur 23, 1973, that he was “zeparated” from his wife: and &) a copy
of 8 letter dated Septensher 11, 1088, from i the Alr
Foyreoe requesting dependency atatus for whe he steted
ig his wife snd who is dependent upon him for full wepport, He wlao
atsted thet he is & rzaident of Kew York,

We have informally contaoted officials of the Velerans Aduoinistrs-
tion and chteined & copy of & letter dated Merch 27, 1870, from the
Legal Afficer, Navel Stetlon, Brookiyn, New York. to the ID Office,
Fort Hawilien, New York, rzlative to anpiicating Jor
& dependent's Identification card. In comsideration of that spplication,
reference was made to the record of the New York Fawily Court
procecdings. It was steted in payt &g follows:

7inelogurea {2) and (2) are ronopds of
proccedings brouzht by for support
due to 3 sbandonment of her in
which srgucd in hig defense that
ke had s Nevads divorce, The New York Family
Court however stated * % & 3¢ You
huye no divorce. You though! you went thave to
g:1 a diveree; that diveree {an't worth the papsr
wee {it'8 printed op), ' * * # JUTGE RAPLAN
* % ¥ atates explivitly, 'l have slpoagdy found
that the dlvoresr (g lovalld ss for a8 we 8re cop~
cernsid. I bave made that finding. *

Vg also have obtained & copy of the Vetersos Sdreinistration detore
mination datesd Decernb: er 12, 1974, that wasg the surviving
spouse of « We wore alae advized that the Vetersoe Adwin-
tatration awarded nopgsrvicoreonnactesd death bensfits fo .
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Under the provisions of 18 U, 5, &, 2?“?1{&)\}( 1876}, which governs
the gottlement of the peconmty of decossod membaore of the armed
forccs, sucl un ) s prneunt die from the arinsd force
of which he wae & member shall be paid to the person highest o the Vst
preseribed by thet statufe Uving 2t the date of daath, The lrat thres
categories of beneliciaries are

(1) beneficiery desigrated by the member in writing:
{2) wurvivieg spouse:
(3) children.

under 10 U, £, C, 2774, W His Inst will and testamment, in which|

is designated 28 the heneficiary of a1l of his cstate doge not
satisfy the requirements bmposed by 1€ 0, 5, C, 2‘??1(&)(1}.%3 implo~
miented by Air Forcee regulstiona, See B-1TP516Y lecerber 18, 1978,

The record shows ?t the neember did aot deaignate a beneficary

3tnce in this casge there I8 no designeted beneficiary, the pext
person who eould he entitted to recelve the anpaid retirsd pay would
be if shy# i# the surviviog spovae., The ¢ircun stances
of cor decision st 48 Comp, Gen. 118Y(193%) are similer to the cir-
cumstances of the insteat case,  In that decigion we considered the
gitustion in whieh & meombher moreried inp North Caroline in 1961, resided
in Nevada for abeut gix moutha in 1085, and while he was siationad in
Arizong and big spouge was residing in Rorth Caroling, he obtain:d a
deeree of diveres fron ¢ Nevedu 3tate court in 1884, That Nevads
decrce stated that the membar's gpouse was persoaally scrved hut the
record showed that she mades no appedrande nor was ghe repregontad
by counse). In 196%, in an aetion for alimony, child svpport, custody
srd reasonable altorney's fvas, the member contendad that the Nevads
deeree tarminated their marriage., The North Carelipa State court
determined that the Nevada decrer was invalid and not entitled 1o full
faith and consideration bacavse the parilen were pot regidents nor were
they domiciled in Nevads at ths tlime the action was instituted, ’od the
gpouse was never pargonelly served. In view of the conclusion reachad
by the North Ceroline court 2nd the numerous cases apd autborities olted
in asuppoert thereof, end the fact that the officer consanted to its degres,
it was beligved that the Government would recelve 8 goed acauittance
hy payment of the six rconthe' desth gratuity te the deesaged member's
Rpouse,

In the present ease, the rovord ndicetes that the deczased member

appetred in the Rew York Hate court sction snd argusd that his narriage
was terminated by the Nevads divores deeree, The record ghows that
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the New York Stete cvourt refuscd Lo reg 4 5;5&%%
nNeveda deerss apparently bresuse in ita view mmtm T o{' the PR

ware residents or domizilinries of Nevodr when the acticn was

ipatituted 2od did not epponr i that action aor was abhe
pepresented by coungsl, Thea. Yagrd an all the nforwation sow
befors ug, It appesre that mRy bo recognizsd g the
aurviving gpouse of rmd i sntitled te his rews iy gy

unpzid retired pry.

coreorning i astilements of 2118, B8 ook pravicusly msde

in fevor of deugiters, and
guch gettieoments weore wede on the banis of the nformniion thon bodore

this Uffic» which indicated thay had no spougs *s:,*; hh: tins

of hig death, Sinee 10 U, 4,<, BYTION{IETY) provides that & payment

made under grction 27’?1}_&% reeovery DY any sther perate of the

eamount paid, the recovery of the amounts paid (¢ gl
is barred, Accordingly, thy amount payabl. (o

must b limited to the remaining unpald retirad pay dus 81 b dals of
death ($33£, 82). Joenna Purma will recuive 2 settlopoent

on that Dasie 1o due conrdo,

[R.F¥KELLER
- F Lo ptroller Genoral
asatY e ihe United “dztes






