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DIGEST - I -- -~ ./hck_ 

. ·DECISION 

Fl LE ll• 184314 DATE: APR. 2 0 1976 

MATTER 0 

DJGEST: 

U~SA.F .f~, J2~etlr'1-d (I~ec~tUh~::.0 

Membt-r Clbtain~d Nevada divortt~ in pro-
e e~<lt.nr bl· whieh wtte neltherapp~a.re:d 
nor· n• r~.pr.it•<intH. Vpoo i.n~b~:r·•s 
de.-th partial pa.ynlent of unP*ld retil"ed 
pay wa• madt1 to· twet Of ttve· ehildnn bn.dltt" 
to tr. S. C,. 21,Ua) Oil baa!' ttu~t ther~ 
wu no deatpa'ted b~n~ficta.ry. •nd no 
apou.ae-. It w•• lat;i.·r found th-.i a. N~1n1, Y o:rk 
cairt lit a P,._"edlftl brought by wlf~ 
tor. •~pa.-.Uon and t.u.prort. ln whlcb 
beth partie•· •PPllared. ha.fl r~fuaed to 
rM·op.i•o N;evada divorce?. "thus. 
r(1.m.ainin1 unpaid pay ma:y· b~r paid tc 
wile but 10 U •. $. C. 2?11(d) bar• t'~t:OVQ!ry 
ot arnoun.t prdd to chlld.r~r.i on *vidf;;nce 
tb~·.n ot r"ord" 

Th:\1 aet.lon ls 1n r-tdl:noo.a@ to a lt~tter dat•d Jun~ 10. UJ?5. wUh. 
tinclnur{l'1, from , in. which •h• r;t~u~•t• rfl'eon.-
aJderatton of our ?ruaportation and Claln~• iJ1vhdon •~tth1n;ent 4-ted 
Jmt<d· 1. 1915, which dlollowed h~r clalm for th~ a.rre~rs of rt1tlred 
1*7 in th~~ a.mount C·f $56.l"' 80 du.~ the: late (also 
known ae __ .. ·~ ___ ). USAF H, Hetii"t'd, • on the dat~ 
ot hl• <l"•th. Nov.nlbrer 28 • t SJT3. 

Tb~ het·Ord shews that m1.:r-rlf1'.d Uu.~ elaln.1~nt rn .f:hot"nix 
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Clty. Alabama, cti lirpril 10. 1940, and th~y w·~re subeequ~1ntly n4&.rrt~d 
tn a rfr-llgicus ce:remort)' in New 'f<Wk Ctty on Jwn~ 10, 1940. at whl~h 
time lt 1ppe.ara that both partl(-"'s we.r~ r~sldents of the Sbt~ of New York. 
Two dauchte·NI wer.:; born of tbat nr~rriag·e. and 

Cn Ncvteiu~b~r l~. lS46. thf! :5-eeo.nd Judlcl~.l .fH4trkt Court ot UH~ 
Stat• of Nevada issued. • d(fcf:'11..~. of divorci? wh.ieh purportf.ldly ter1nlnatli~:d 
the manl•I~ of s:t\d In that d~~rree it ht at~ted tlul t 
th• plalnttrt.. • aopeal"'ttd ht person. and by hla atto.m{:~y: thatt 
th~ defendant~ • was duly artd r~pla:rly &t,rved wf th .n 
oertlfled copy ct th• eOl'nplalrit a,nd sunun.on• .in ~w. York~ tba.t s.bei 
fall•d to apwer· w!thln thtt ttin~ ~nowed by laws and that dotault was duly 
and Jteplarly unter~. It ls also stt.tt~~d tha.t r~•idimcrn in 
tht~ Stato of N·enda tor the Um~ re~utred by unr W&& prov~n ·t,c the ant· 
tatacUon ot th~· court • 

1\ ..... ···:: 
'.,, 1(-



. o,t f)ee.em.b~r t, 1.MO, thff f&m.UJ C0ttrt• County otKlngs1 Statir 
of~ew York. ts•U·ll!d • i11ddl'r:.e11t et aept:r.atlcm :in whh~h 

; wa• tht pla~ntlff ;and . . . . .. . WU· ... the rl(lfendmit. alld ln. Whit1b it t:is 
at.l't~d that '1*. • * th~F'a if ;n(f j·uA.g-plf.:ttt or.d·~t:e~ bl ey ~.cmrt .cf th*< 

·~· $ti' ta? <:Jf. t:ori~ pet~.flt Jitri•dll!tion t:galnst th~ . pla.intift in ta vor of tbe · .. · 
: defen.d•llt for sepa:ra.Um ce the. ground• of abtmdonwe.nt a-n~ 17.()!l support 
· .. · •• ••. :' n w•• alao mtied th•t t.h~ .deteildaat .. w1;.a ·pe·i-sonalty ih!r:ved '. 
.. t'lth a cop~. et th~ sumatoaaand.¢ompl&ipt~. ''fw1thc~ tln= St&~e. of 
r:ew··York •. 

... · · 111, re·cJri abo contains a. C~rttf)~at~c of n:ecord• trcn\. thtf Clark 
of th~ VaIUl11 Court .Qt 'Lita County o' Kinda~ State ot ~·~ York. ·wbieh 
•t.ate• that op September Uh le6511. rtlft>d a pelitio~ ... 
. aU""l.ftl' J100$Uppori .· aplnst . . . ~ al.Rd 00 ~:::Ctob~.r 2?, .19'6 5-. 
th51 CO\trt orderwd 1uJ.;POrt itt tit~ .am.o~ of 1·13 per. we~k• U waa also 

:l. stawd t-hat . -~~tit to. n.eno. Nl!v-ada.. ely to ff tit a divorc-~ 
ud that ld"id rtOt appear ·in eald aetf 011. 

· Tht _reeoi-d·.hltllir:ate.• tnal . .. . w•s man-t.ed al'!.d was· 
diY"Qrced twlc~" sine., 1947 (hbaeqtt~nt to his trArr.ia.tfe tc d. 
How,ver, tba r.ieeord U>.di~•t~a tba.t _ ha-• ma tnt•irH~ eon"' 
ti~ously that she itJ tr:rar¥it:d to · 

The r~eord ind1¢itets that reti~d frem t.."'ie Air Foree 
on. ·Miit.rch 31; U~S8~ · wi.tb. ov.e-r rce ye•r• .. &fervlc•. 

Sub•~qu~ni·t.o death .. thi1l (~frt.eu re.cttlved c.la:inls lo.r 
hia untla.hl .l't}tlred P*Y from • Ma ·r:ron, b.ls t:wc daughttrs 

tlfttll .-. ~fheJ"e· WI.$ at.a :teCelV~ jnforn~&tiOO 
indicatina that. 'had t&:re·~ $0llS by·~• ot bis ~am·ag~:.s 9"~b· 
l.~e;uerrt.JO his. mGf'riMlt'. to. . . . . . t hO\W"~V(i-r·~ Jt W8.1l indkat~d 

. that tbe r:r~oth1-.ir. or th~ 800$ had ,rem-At'ri-ed and th•t h~r n<-i ... buaband had 
adopted tb~. tbrc~ •(1n:B •. A1t•UTipts by th~ Alt! F~e-e atnd this Cffic~ to· 
locate- tbru soru1 -.~re uns»cCf*.!Jaful and no ~lairaa havit- bi·i;~n r~e~-h ... (-!d 
troo-; tb~m. · · · 

. . By .. · .8 ·. ettl~ment dllle .. d· Jutl·.· .. ~. 2 •..... 1.·f17·.·s_···· Ott.' F .'J .. --·.'·n·· $.pQ.·!' .·· ~.·· .. ~~.O.·:i_, .·U· ·d·····. C~:t in .. ~·\$·. Dtvlslon dlsanow~d. . clah~·{ und~r 10· U. ~. ·-· 2171 U SJTO) 
b-.:!<:tuiae· had d~s.lpated no ~n~:fieiaey of 11is un~l pay 
and. base~ on tn:t l'ievada dlvorc~· deer~-~. ~ah~ and th~ decea•~~d 
membet- app~a.-r·ed to .hav.e b.ir~·~n d.ivore~d .. cri Nove.~b~r 1~. UM-&. Also . , 
on Jun~ 2, Hl'T~.. 11etU~tt.HU1t$ in th~. a.tnhl.mt of! t 12 ... $8 ·~ach W'ri.~i"'e ~~ad.~ 
~n favor ot and as t1aoghter.s of ·· · 

... 2 ... 
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, Th·:~ r~m..,tnder of unpaid p.ay wa~ h~·ld. 
pending elarH'ica.tion of th~ st.gtus QI Vl:~f tbr .. ~~lfl soos. 

B)' b:er Jtm.e 10;, 19''15 lett~r r~~u.~::ilt.ecl r-e~·on.sld~re-
Uon of th.~ Jwt<-" !:. 1 D?5 .s·~!ttl~m:€nt and etiJt~r.f thi'ft th~ "N~ Y&r.k l-"":1ta.iily 
Court refu...aed to rir~~OfPtlt'-te th~, ·validity et Nevada, <livt~rcft 
dec:t~e- obt~lned iA lt.ilL ~~_11nlcsed with t:tmt leth*r W(!·1"'e th~~ tollo•tq· 
docum~nt•1 0) d.~ath c~~rt.ifieate. wh~.rr.M~tt sh~.:: is 1'at.n:.l¢d :ft• tb-0 aurvtving apQuse; (2) a eo"O-v oI ~ wnl ~x·~;~cute,1 .o,n D~e.n~b;::r ie. 
1943,. ·N.ht.ch ab~ says ls ~ l:Bs·t will and t~st.&-m~:snt, by wh.ich 
he bt:~U£:atht-d te blitr his e:ntl:r~~ .;~stat~; OU ~-vldenc:e. ct ~ Mta-tmr>ie-nt tr.a dt'~ 
by wh~n b~~- waa admitted to a Vete·rans fiesp\tal on Nov-
tt~Jl:'ibrtr 2S, 1913. that hll was ~~$e;paratedu fr~ bi;St w1llf4! ant~ (4) a eopy 
of a le-tte:r dated Sf!f)tember 11, 1969.·. fram tc the· Air 
'Fore~ re(!t:wating d~pendtincy ata.tvs. for W}re t.H: st.~tied 
b1 hla wile: 3Jld wbo la d~pend~nt U·,00 him for full ~ppori~ H·i: ~110 
#t&ted that he l• t resid~nt of N.ew York.. 

W(:· hav(t intc.nnaUy eontaettld .~ffiei~ds of thtJ Veteran$ AdminiBtr$• 
tion ind ~btai.n~·d· a copy of ~ le-tter dAt~d M·a:rch 21. ts·10, h:-O£rI th.~ 
wpl •Jfrt~er~ Navel Statton~ Brocklyn. Ncew York. to tbe l.D Gf!lttt::., 
Fort Hatnlltcn. Ne.- y:ork,. r~lativf: to appUeation !or 
& d<~rumti(!nt's lden.Ufka.tlcn card. In :con•id~:r.atioo of tiutt 4pplieauoo. 
rt~ference was. mad~ to th(~ r~.rd o.r tht;~ New York. Farii:,.ily· Court 
prOC'1!i,Jidlngs- It wu etat·e:d in part e.s.- !-ollows: 

n .t:::neloaur~~·s (2) and. OH g,,...~ .,.,;;')~ord11 of 
proc~edin2s broui1.ht by for· ~uppo.rt 
du(r tc a B~annH~nt of hr:::r .in 
wtd.ch · a·rrgur::.-d. in bi;. def ~ns~ th1d 
be had D Ne.-ada. <lfveree., Th~i· N~w Yo1"'k Fa:rnily 
Court howt~ver statf!d * * * to •You 
lulvt.> no dlvorc~. You thought you W*2:nt tl'H~:re to 
g~;t a divo.re~; that d.iverc~ t~n•( worth. tbl:~ p&-fjift' 

... (it's printed en).• * * * Jtn-::G.r. KAPI~N 
• • • statt;·S ~pUcitly,. •t ha"lte ~dr~ady found 
tha:t th-t! dl~·-orcM· bt lnv'$Ud StS f~ r s B W'~i ~r(;: eorJ-
c ~rn.~~·J. I have made that finding.~~" 

\."./~ also h&v~. o--~ti:.ln~.~d a eepy of H'h; Veterans l'1d:n~inistr~tion -r.k,t~~r ... 
n1lnatiGn. da.t~d DPt!!ilt>·~h:!rt"' ·1t" 1914~ th.at was t!:le ,surviving 
apouse of • 'We· wu-.r.e alse advta.0d that th.If:'.· Vete:n1u.'t8 .Adn1ia-
iatrat1on ~:wa~d ·iw«:J-servk:~~..-eonn7l1\~te-O. d~mth h~~n,~~fit$. to • 
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Under the prcvl1J\Ma of 1Q U. s. C. 2711(a}/unoi. which gon-rns 
th~ s~ttlenu~tlt of t'tH; aceou.nts of d.~eeas~d n.nembi1ra ot th~. arn~ed 
tore(~•• such u1 an ar:r~ount due !ret~i "tn.'~ Q.ro:ied tore~-
ol which be wa• fl niemb~,.r shall b,~ paid to tbe ~:r«on highes:t cm thq Htit 
presc.rlb~d by that sta.tut~ U'tr1nf at the da.t~ of death. ThtZ- !Jrst thr~4:
c:aterorle• of b~ll~lidari~• arert 

(t) b~n~tlchtry designate.d by th~· m.eml:.hr:-r in writing: 
(2) survivlnf apws~: 
(J) chUdre-~. 

'!'It€!. r~c~rti ahows ~-t, thll:? n~~tnb~~ d.id· nm .d· e-sign~.tei a b~~t!~ficary 
under 10 U. L.~. c. 2774.. Flis l•st wlll and teata.m:~nt. m which I 

ls du•ignate-d as hie b't~rtt~fich1.ry ot all tilth.is estate d~s not 
aa.ttsfy tht:! roc:qu.irttm~t•. imposed b:y to u. ~s. c. 2.¥~.t{a}(l ),ra$ i:m:ph~·· 
rr.1~.nted by Air Foree~ r~gutatioos·,. Se~ B-17~5153.iJ4!Cetl"cbu· 18, 1973. 

Since in this eaae theirt~ b~ n·cr dest1uated b€:.neficiary .. tb~ D!txt 
,,.,..rm who enu1tl bii~ ~tUl~d to r'f!e(lj!.VE- the ttnpaid ~Ur~ pay wocld 
b.~ if sh~rr is UH;: su:Mrh1 .t9,g tipomi~-~ ".lllt:7 ci.r-curr~atam:~t• 
of our d~eiaie&l at 4~ Co1np .. Cea. 11Sf(UJ1Uf) ar{t simmu~· to the eh·· 
cumatanc~•· of th~ !natnnt eas~. ln that dit•eisioo. we ... ~oruJide:rti2d th~ 
sltuatim 111 whleh -. UHm~bE:r m~.rri~d in. North Carolina in HJ5. l, rf-'.."'Slded 
i.tt Nevada for about six n11ootha in, UJ65·,. a9d w·hile h.rJ was stiiltiOfl~~d irt 
Art-,ona. and bt• 1poUJJe wa• re•hling in Norih Ca.rt)Una, h~= obt~in~;;d a 
c:focree of dlvorc~ from e Nevada Stat~ t:oort in 1958~ That N~vada. 
decr~;e st11wd tba.t thf.! n1emb~r-t• spou•e waw ~rsooalty •~rved but the 
r~ord shmr·od that sh.£ u~d>f no a~a1•ant:Ht nnt was sht" rr1'.pl"<~s~n::t~d 
by coun11e1. In 19GO,. in. an a.cti.Qn for- alimony, ~t\ild aupport. custody 
and reasonable: attern~y•s r~lff•• tb.~ .tr~~n~h~ir eentl!mdl~d that th~ Neva.dQ 
decree tennina.ted th~ir i11'jarri&ge. Th.tJ Nor-th Ca.rolt~a 3wt~ court 
det~rmlncd tb.41t th{!}. Nev•da d~ere~ was invalid and no.t t:n.t1tled to full 
talth and c01JsidE1·ratlon b<i?feav..se the ·pa:ri1t:a we-r'~ ne>t r·esldenta nor Wf.ri•e 

tht..1Y doc~i«:l1$d ht Nevada at th;t~ till').t. th.i:t acti<m. was instituted,. and th~ 
apous(t wu th'rv~r p~rsomllly ,s~~r"V~i. In v.lew of th4!-1 eonelu.sion r~ach~d · 
by the North Carellna eourt 1t.nd: t!l~ num~rotts ea.•es and autborltit::s elted 
in auppcrt th~~reof. ~nd tb.t~ !.-et that th~;· offlc.:ier ~orts-~ntie-'1 to t:ts dttCt"~·~:. 
i.t was b4:~uev~d tba.t tho c~em.tnent ·would r(~eeh~.e a gt...'()'d aequltta.nce 
by p&ytntrnt Of th~ Sbt 1710llthS.' tltf&.tJl gr~t\llt}f to th~ <lf::C:t~8Sed n:.Htffib'f:!r•s 
spous~. 

ln the pr~-sent ease-. ·the r~~,ord in.dies.t¢s· ths.t th~ dee~as~d rx.1 Etmb~r 
Rppe•reld in thfr N~w York Stat¢ court •~UM and arg1v::d tba;t his .-rJitrriage 
waa htrmillated hy ttie N~vada divore~ d~.t;f}\~. The rt~eord M.hows that 
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tlrn N~w rork Sta:te ~ourt rt?.ftHsr;cl to rec~JittltJ.ftt ~~~~.tP~~IfM~!j 
N~v-ad.a d~cr?~t.-;: Qpparently b~-(~~US·~ in aa- vt-ew n~~.1tth::r ort~i:: par't!t-a 
•~·re r~sfdBnt@ or <lorn ie ilikri;:~.s (}.f Nt-v~dlt wn~~n the actlcn wa.s: 
~nst.ftu·h~d and d:M oot npp.::-.\m.r in th.at nctitm nor was $h·~ 
reprf>il~tcd by eouns-~l. 71.nui .. hiiig~d t~ alt th12 in({}r.ti:::.~Hoo ne•u 
b-t~for~r us. it app@'~'r• that mny b:': :f'(:~opi'.:t:~d .ii~ th~ 
oitrvl\".: ing 8l)O\A$e ct n.m1 t~ ~:ntitl.r,d te hi.fl r~~:.tr·-~. i .. 1.1!.n~· 
unp1..i.i.t r-~::tir10d p~y. 

COO,!:irrnini! th{;; s+:YtU.e1r~tH>.ta v! * 112. 58 cRch pf",~;vicuf:tv m.~:.".k 
in f&li:,~or o/ ~tt'-ught(~'.·rs,. and 
such •dtlt<tx:u?nt8 WE:-r'f! rnu.d~~ On. the- htn~ts ct th~:·· ln!or-n.x;;.t~.;Cn th:.:tt bdcn"1:.~ 
th.ts ·:.:.me:;~- wh!ch intlka:t~d ~hat hu.d n~" spotH?t: t\tt thr t ;.ll::·: 
o( hit d1::i~t-h. Sif!C~~ Hl Ul· _3. C. 2771fd)f.'{!&7Ctl .pre'\i·i-d:~··S tf-.,,,at f;1 Jlarr~·~E·nt 
ir.~1*.dt.:: und~r ~h:etton 2771 ttat"'f!\: ·r.:t-CO"'f~;,t"Y by -&ny oth .. a~ t'.f~~:r:a¢n- (.:f th~~-
ttmount Ptii.id. th.<l: .r~covt! y of the¢ .U.l:T.H':.ltrnts. paid t.(; ~.n,.:!. 

ls bnrr~n).. Acec;r.iing.Jy. HF~ ~ln10tmt p~yabh: ~c-
:muat bt-:- tbni.hd to UH~ rtm!ini:ning unpaid re:.~tir':::d p.m.y- d-u~~· st th:.- dat~: tif 

cl.eaH1 ($33.e .. -GS). Jattnna. Ptuna. wHl ree:i.+1t:. :~ s~~tu.~~n:t:nt 
on truu muae in ;;bx--.~ ~oors~:. 

[lf F:-'kELLEH 

~ ~.ff" {'on:~ptroUe·r Ge-r~~ r-~l 
,.._,, cf th:;~ UnH~~d S.btiE'~ 
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