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expenses, leave, and attorney's fees incident
to en erroneous transfer end recovery of backpay

1. Vhile the Back Pay Act of 1966 authorizes

recovery of pay, alldwances and differentials

lost by su employee during & period of an

erroneous transfer dus to erronedous per-

sonnel sction by an agency, the Act does

not authorize recovery of any travel end

transportation expenses incurred by the

employee incident to the erroneous transfer.

DIGEST:

2, Claims for attormey's fees cannot be reim-
bursed in absence of express statutory
authority.

This actior is in response to a2 request for reconsideration of our

Trensvortation and Claims Divigion {now Claims Division) Settlement

dated larch 27, 1075, which diszllowad the claim of ¥r. Eracst T
Conzales, en cmploy2e of Soil Coaservation Service (8C5), Department of
Agriculture, for (1) travel and transportation expenses in connection
with en errcneous transfer from Santa Rosa to Corrales, New Mexicos

(2) compensation for sounual leave taken as a result of the comauting
hardship incident te the erroncous trausfer; and (3) attorney's fees
incurred in the esppezl of the adverse action. '

ician at

Mr. Gonzales was employed zs a Soil Comservation Techn

Santa Rosa, liew Mexico, on July 16, 1973, whea a Hlotification of Per-
sonnel Action was issued which resulted in a two pay period suspension
without pey, a reduction in grade and & trancfer frowm Santa Losa to
the Albuquerque Project Lngineer Cffice les, Hew Heaxico., It
is the reported positiom of the SCE tha dccision had
been made to transfer Yr. Gomzales indepen prior toc the
adverce -action notification. lir. Conza e adverse action

which resulted in its modification om Februsry 6, 1974. The imitial
penslty was reduced to only the tuwx psey period suspension withcut pay
with the reduction-in-grade cancelled and &ll rights and beamefits
ordered to be restored. Howaver, Mr. Conzsles was not resssipgped
back to Senta Dosa as SCS menegement officials made the claim that
the Soil Conservation Technician position previously held by

Mr, Conzelas was sbolished on July 22, 1973, as a2 planned mansgement

Ernest F. CGonzales - Travel and transportation<§%cio
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action. Although the claimant had been granted two advances in funds
for the purpose of relocating, $400 in September 1973 avd $250 in
Januery 1974, he elected to commute from Sants Rosa to Corrales and
back while awaiting the final adjudication of his appeal. The claim
is based on the contention that the transfer was not official until
February 24, 1974, as evidenced by the fact that the original transfer
action was reacinded on appeal, and the travel authorization dated
July 16, 1973, which was the initial transfer was in fact cancelled on
February 22, 1974, with a new travel authorization issued on the same
date providing for travel to Albuquerque on or about February 24, 1974,

Backpay due to unjustified persommel actions is governed by

.5 U.S.C. § 5596 (1570). That statute provides, generally, that an

employee who has undergene an unjustified or unwarranted persommel
action which resulted in the withdrawal or rcduction of all or part
of his pay, allowences, or differeatials is entitled to receive an
amount equal to the pay, allowances, or differeatials he mormally
would have received, less amounts earned by him elsewhere Guring the
period. Subsection (c) of the statute directs the Civil Service Com=
mizsion to prescribe reguletions.

Regulations {mplementing the Back Pay Act have been promulgated by
the Civil Service Commisszion in 5 C.F.R. Part 350, Subpert H. Section
550.£04{c)} of 5 C.F.R. describes the corrective action which may be
taken in the case of an unjustified or wawarranted perscnnel action.
It provides that the zgency "shall recompute for the pericd covered by
the corrcctive action the pay, allowunces, differentials, and leave
account (limiting the accumulation to tie maximwa prescribed by leow ov
regulation for the employee) of the cmployee es if the unjustified or
unwarranted persecnnel action had net cecurred and the employee shall
be deemed for all purposes to have rendered service in the ageacy for
the pevied coversd by the correction action,"

However, nowhere in the Back Pay Act or in the implementing vegula-
tions is there guy provision for the payment of incidental espenses
incurred by en cmployee as a conscguence of an unjustified or utwar-
ranted personnel action. T7The teras used in both the statute and the
regulations--pey, allowances, and differenticle--do not imclude travel,
transportaticn, moving expenses, or leave tziien by the employea. This
is so since they are incidental expenses incurred by an employee as a
consequence of an unjustified or unwarranted persomnel action, not
ellowences that he would have incurred if he had not uadergone the
improper personnel action. It is clear that the Act cuthorizes only
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payment of an amount which the employee “normally would have earned" if
the erroneous personmnel action had not occurred (less any emounts earned
by the employee through other eamployment during the period). 35 U.S.C,

8 5506(b)(1l). Also, travel, transportation, aud relocation expenses are
not included in the terms “allowsnces” end "differentials." C£. 5 U.S.C.
& 5584 (Supp 11, 1973), wherein such expenses are expressly excluded
from overpeyments of pay which may be waived when collection would be
against equity end good conscience and not in the best intcerests of the
United States, B-182282, May 28, 1675; B-1B81514, May 9, 1975, Although
the claimed expenses may be a consequence of the erroneous transfer, they
are not ellowances that Mr. Gonzales would have received if he had not

yndergone the improper personnel action, See B-182282, suora. end

B-181514, supra. In view thercof we find no basis under the Back Pey
Act for allowing the various expenses allegedly incurred as g consequence
of Nr. Gonzales' erromeous transfer. However, section 2=5.2a of the
Federal Travel Derulations, FEMR 101-7 (May 1973), implements 5 U.S.C.

B 57242(2)(3) which esuthorizes subsistence expenses of an employee zad
his immediate femily for a period of 30 days while occupying temporary
quarters at a new official station located within the United States, its
territories or possessions, the Cormonwealth of Puerto Rico, or Canal
Yone. Therefore, Mr. Gonzales would be eatitled to temporary lodging

ELasmte AN Suvvem £ At e Wl m e sieev e

allowance for the fivst 20 Gayd he a»_n'.;st in othor thom his y'v‘.mu»el‘.t
quarters at the new duty statiom pursuant to the travel suthorization
dated July 16, 1973. This, of course, in no way reduces the subsistence
allowence waile occupying temporary quarters which lir. Gonzales oight
otherwise cualify for puxsuant to the travel authorization dated

February 22, 1974,

Mr. Gonzales zlso claims reimbursement for attorney's fees which
led to his restoration of grade and veturn of other rights and benefits
on zppesl of the initial perscmncl ection, In this regard it is well
established that, in the absence of wmress statutory authovity gutho-
rizing en allowance for cttomey's fees and costs, reimbursement is not
permissible. 52 Comp. Gen. &5% (1973); B-178550%, Januazy 2, 1975,

Since we are unawave of any statutory authority under which M, Genzeles®
claim For atiorney's fees is cognizable, the cleim therefor is digallowed
and that part of the settlement of the Clsims Division is sustzained.

The case is being roferred to our Claims Division for processing of
temporary quarters sllowance and, after the necessary compuistions, pay-
ment will be made to Hr. Gonzales.

R. P. Keller

Deputy’ Comptroller General
of the United States
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