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THE COVIPTROLLER GENERAL
OF YTHE UMITED STATES

WASHINGTON, D.C. 20548

FILE: B-184002 - DATE: Novenher L, 1976
MATTER OF: John J, Lynch -~ Restoration of Annual
Leave Due to Administrative Error

DIGEST: Former employee appeals Claims Division action
. sustalning disallowance of his clalm for resto-

ration of forfeited annual leave. Administrative
report obtained pursuant to 55 Comp. Gen, 784
states that claimant had been counseled prior to
retirement concerning forfelture of excess annual
leave upon accepting temporary appointment
immediately following retirement, Employee
claims that he was not counseled until after
forfeiture had occurred. Where, as here, no
quéstion of law 1s presented, but rather there
erlsts dispute as to facts, GAO will not dlsturb
administracive finding of fact, in the absence of
substantive evidence overcoming such Jetermicatdien,

This action results from th. appeal &£ Mr, John J, Lynch
feon our Claims Division action of June 13, 1976, which sus-
tained the adminietrative disallowanna of his c¢laim for recredit
of forfeited unused annual leave, The leave wan forfeited inci-
dent to his retirement from the Departaent of thz Army,
effective December 31, 1974, and hls temporary appointnient
effective January 1, 1975,

Mr. Lynch'’s élaim was previously the subject ©f a declsion
of this Office, 55 Comp. Gen. 784 (1976). The digest of that
decision 1s as follows:

"Employee retired effective December 31, 1974,
and received a temporary appointment effective
January 1, 1975, not to exceed cune 30, 197E.
Since there was no break in service, the em-
ployee's annual leave balance wus transferved
to his new appointment and he forfeited 80
hours: of mnnual leave at end of leave year
pursuant to 5 U.S8.C. § 6304. Ageney is
requested to -letermine whethcr it violated
mandatory requirement to advise employec he
would frrfelt annual leave if he accepted
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temporary appointment without break-in-service.
I1f such vieclation occurred, leave is for restao-
ration under 5 U.S.C. § 6304(d) (1) (A)."

Yn accordance with the cited decision our Claims Division

requested an administrative report from the Army as to whether
there was an administrative regulation which required that em-
ployees be counscled concerning an impending forfeiture of
annual leave where an employze accepts a temporary appointment
upon retirement without a break in service, In the administra-
tive report, the Army stated the feollowing:

"Mr, Lynch apparently sought, received, and
relled upon information from sources outside the
Personnel Office which letev proved to be incorrect.
Approximately two days before he retired Mr, Harrell
{wko occupiled the position of Chief, Recruitment
and Placement Branch at that timel learned of
¥r, Lynch's leave situation and immediately advised
Aim that he would forfeilt leave if he remained on
the rolls as a reemployed annuitant. Mr. Harrell
further advised Mr, Lynch to zesiain off the rolls
at least until the veriod of leave coverage eunded.
According to My, Harrel., Mr., Lynch replied that
he had been told by cther sources that he would not
forfeit the leave and would check into the situsation
further hlmseif, It is our understandiug that
Mr. Lynch was algo advised by members of the Civiiian
Payroll OFfice that he would forfelt the leave."

Based upon the above report, cur (laims Division sustained the
prior denial of his eclaim by letter of June 18, 1976.

He note that in its administrative report the Army did not

determine, as raquired by 55 Comp. Gen. 784, supra, whether

there existed any requirement to counsel Mr, Lvnch of the im-
pending forfeiture under such clvcumstances. However, its finding
that he ha”. been counseled concerning the possibility of for-
feiture of annual leave made such a determination unnecessary.

Mr, Lynch appealed the Fune 18, 1976, action sustaining

the disallowance of his claim. He states that he wao first
rounseled concerning the forfeiture of annual leave subsequent
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t> January 21, 1575, after ke had accepted the tempnrary
apreintment oHn January 1, 1975, He also states that he was
not aware of the forfelture wuntil Jarvzry 21, 1975, and that
he had no contact prior thereto w'th elther the Recrultment
and Placement Branch or the Payroll (Office concerning the
wecter, In addition, Mr, Lynch points out that the recent
report 1s inconsistent with a prior report vherein the Army
stated Mr. Lyn~h had rot been advisad regarding the forfeilture
until Januvary i975,

It 1s obvious that the above circumstances present no
question of law, but wvathker a question of fact, In circum-
stances such as this, where there exists a dispute as to facts
betweer a claimant and an rdministrative body, we cannot set
agide an administrative determination of fact 1r the abssnce
of any substantive evidence overcoming 2uch determinatilon.

Sce B-184608, May 4, 1976,

In this case the latest Army report, although inconsistent
with its prior report, states that Mr, Lynch was counseled
concerning the subject forfeiture privr to his retirement. It
provides tie name and position of the person who so counseled
the claimant snd & synopsis of the iscusaion., The administra-
tive report constitutes substantive vvidence which must be
overcome by more than the vnsupported statements offered by
the claimant. Under such circumstances we may not set aside
the Army's aduinistratlve report. Accordingly, Mr, Lynch'«+
appeal is herebv deniled,

Deputy compml’iif&'nﬁl .,

of the Unlted States





