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THE COMPTROLLER GENERAL
OF THE UNITED STATES

WASHINGTAN, D.C, 20548 ‘

Vil 5 padty 55 e 3

:’)M«n/ﬁé

DECISION

AUG 29 1976

FILE: B'183533 DATE:

MATTER OF: Lievtenant Colonel , USAT,
Retired

DIGEST: A retired Regular commissioned officer

who accepts Federal civilian employment,
and, who immediately executes a waiver of
retired pay pursvant to 38 U.S,C, 3105 in
order to receive veterans' digabllity com-
pengation, which award is administratively
delayed but when granted by VA Is made
effective retroactively to date of waiver,
has in effect reduced the legally authorized
retired pay by the amount of the veterans'
compensation; and, therefore, retired pay
payments received by the member during
the retroactive pericd must be adjusted
under the dual compensation formula of
50U, 8,C, 6532 from the effective date of
the waiver.

This action is in responge to 2 letter with enclosures, from the
Accounting and Pinance Officer, Air Force Accounting and Finance
Center, Denver, Colorado B0205, requesting an advance decision
concerning the propriety of making payment on & voucher fpr
$701.48, in favor of Lieutenant

, USAFY Retired, for additional retired pay for the pericd
Aungust 8, 1971, through March 31, 1872, The letter was forwarded
to our Office by the Chief, Finance Group, Directorate of Accounting
and Finance, Headquarters United States Air Force, and has been
as8igned Air Force Request No, DO-AF-~1233 by the Department of
Defense Military Pay and Allowance Committee,

Qur Office has also received correspondence direetly from
the member in which he stateg that his entire clahm for additional
retired pay is in the total amount of $1,233,09, for the period
extending from August 8, 1871, through May 81, 1873, In this con-
nection, we have recently been advised by the Air Force Accounting
and Finance Center that their reguest for decigion in thig casge did
not represent the member's entire claim, confirming that the period
in question and the amount involved are as claimed by the member,
We have been requested to include the issue of the member's entitla-
ment for the subsequent period in this decigion.
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The gubmission states thatl on August 8, 1971, the wember,

a Regular officer of the Air Foree, retired from active military
 gervice and sccepted Federal civilian employment, Concurrently

with his retivement, the member spplled to the Veteraps Administra-

tiom (VA) for dissbility compensgation based on a 50 percent disability

which arose from his Vietaam service, In view of kis pending

clafm against the VA for disability compensation, the member nd

submitted VA Form 21-651 ts the Alr Forece on August 1, 1871,

whereby he walved that portion of his refired pey which was equal

{n arncunt to compensation which he might receive from the VA,

Due to &n error In the member's record on file with the VA, his

claim was denicd, However, in response to his gubgeguent appesl,

the VA corrected its records and notified the Air Force Accounting

ard Finance Center on March &, 1872, that the ratived momber was

entitied to veterans' disability compensation in the amount of $98

a month, effective retronctively to August 3, 1971, On May 1€,

1973, the VA advised the member that as the result of thely further

correcting his records, he was sctually entitled to disability compen-

pation in the amount of $163 o month, retrosctive to Angust 8, 1871,

Because the member reteived retired pay equal to his VA dis-
ability compensation entitiersent during the retroactive pericd, no
retroactive payment of disability compengation was required of or
made by the VA, Although the member had svbmitted VA Form 21~
651 to the Alr Force upom his retirement, whareby he waived that
portion of his retired pay which was equal in amount to compensation
which he might receive from the VA, it wasn gpparently determined

~ that his waiver became effective too late to coineide with the effec~
tive date of the retrosctive VA award. Consequently; the total pay-
ments received by the member during the retroactive period were
cingaified as retirement pay, tnd in view of hin Federal empleyment
during the same pericd, were reduced in iccordance with the Dyal
Compensation Act of 1084, 8 U.5, C. 5552(1870).

The member bases his claim on the argument that VA dizability
compensation is not subject to duxl compensation redustion 2ad gince
the retroactive swsrd of VA disability compensation did sot operate
to reclassify the sppropriate amounts of retirement pay rocaived
' g the petrdnctive pertod, the iotal retired pay was subjectad
] tion wader the dual cémponsation formulzs and he was
deprived of the full monetary benefit he would have received had
he properly received his Nl VA disablilty compensation 8b inltie,
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, 1si addition to the resolution of this ¢laim, the Accounting snd

" Finance Cfficer requeats our decision a8 {6 whether the determina-
_tion resched in the present case would vary in those cases where the
. VA awards dissbility compensation without adminiatrative delay and
~ error and the member's retired pay is prompily adjusted.

 Bection 310061 title 38, United States Code (1870), prohibits

the coseurrent payment of retired pay end VA pension or compensa-
tion., HBowever, in order to permit retired individusls to receive
oither thelr retired pay or their vetersus® benefits, or such
yeterans’ benefits plus retired pay equal to the difference between
 the amount of the VA compensation and the full retired pay entitle-

. ment without terminsting the atatus giving rise to the right of

_ petired pay, o to veterans® benefits, 38 U, 8,C, 310541570), per-
_ mits the retiree to waive hia retired pay to the extent of veterans’

_ beneflis being received. Under the terms of paragraph 3a,

= ent of Defense ind Veteranx Administration Mexorsndum
_of Understanding, dated July 11, 1988, payment of veterans' benefits
_ must be deferred until reduction of retired pay has been effected by
 the milliary service concerned, ' Therzfore, s member's waiver of
retired pay does not become effective until after the notificstions of
the VA award are procesied by the service department concerned.

" In our decision B-13307 1;3}311211& 28, 1881, we ndviged the
 Administrator of Veterans Affairs and the Secretary of Defense
~ conceraing cases involving retroactive walvers of retired pay

-~ thety

% * % where & record is corracted by the VA to

show & retrosctive entitiement to compenssation or

-~ pension payments, and the individusl has recelved

- military retivement pay during the retroactive period,
& retrosetive walver may be filed, If the retirement
pay equals or exceeds the amount of the VA compenaa-~
tion or pension, no payment by VA is necessary for
the retroactive period, If the amount of the VA ¢com -
pensation or pension {8 greater than the rotirement
piy, only the excess of VA compensgaiion or pengion is
to be paid by VA for the retrosctive period, * % 7

Thus, where the amount of retired pay recelved by & member
during the retrogctive period of a VA disability compensation award
- equals or exceeds the totsl VA amount awarded retroactively, the
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smount due under the award 1s in effect offset by retirement pay
previously received, and no payment of VA digability compenaation
for the retroactive period is forthcoming,

Section 553200f title 5, United States Code (1970), provides
in pertinent part that:

"(h) A retired officer of a regular component
of a uniformed service who holds & position is entitled
to recelve the full pay of the position, but during the
period for which he recelves pay, his retired or
retirement pay shall be reduced to an armual rate
equal to the first $2, 060 of the retired or retirement
pay plug ove-half of the remainder, if any, * * *"

Where 2 retired military member i8 in the Federal employ
during the period of 8 retroactive award of VA disadility compen-
sation, all amounts classified as retired or retirement pay are
subject to reduction under the dual compenssation formula. The
question pregented in the present case i8 whether a waiver filed
pursuant to 38 U.S,C, 3105, ,sa;; ra, but which is filed prior to
& retroactive wward of VA digahility compensation, may operite to
reclasaify as VA compensation, that retired pay received by the
mernber during the retroactive period so as to retroactively exclude
it from application of the dual compensation reduction formuls to
the extent it does not exceed the amount of the VA award,

In our decision 36 Comp, Gen, T98H195"), we held that a valid
walver ¢f retired pay and the payment of veterans' bepefits on the
basls of such waiver, operates to reduce the legally anthorized
retired pay by the amount of the waived retired pay, and that from
the effective date of the memberts waiver he ceased to be entitled
to retired pay equal in amount to the compensation which he i
entitled to receive from the VA, BSee also, 48 Comp., Gen, 73
{1988), It follows then, that disability cor:pensation payable by the
VA is not retired pay; and, therefore {as a conmequence of the mem-
ber's exeountion of the waiver of retired pay or August 1, 19871, in
the pregent case) payments equal in arpcunt to the VA compensation
entitlement and which ares received subgequent te the effective date
of the walver are classifisd ss digshility compensation and are not
subject to reduction under the Dusl Compensation Act, supra.
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It will be noted that the statute permitting waiver of retired
pay (38 U, S, C. 3105,Rsupra) containa no express proviglon granting
administrative discretion as to when the waiver shall be processed
and made effective. Although the statute does contain 8 provision

for the purpose of preventing duplicate payments, .in that the service |

department with which the waiver ig filed must notify the VA of

the receipt of the waiver, the amount waived, and the effective date
of the waiver, there is no requirement for the service department to
establish an effective date which i8 1ster than the effective date of
the disability compensation entitlement if adequate provision can be
made to prevent payment of double benefits. See 38 Comp. Gen.
789 5 supra,. It is our view, therefore, that the service départ-
ment may not establish an effective date for walver which would
operate to deny the member the full mopetary benefii:which he
would have ctherwise récelved had the sward of dimability comipen-
gation been timely established onor béfore the date on which he
became entitled thereto. This rule must apply in every case where
the VA award of digability eompengation ig delayed administratively
even when such delay ig not excessive but involvesg periods of iime
normally required in the processing of a member's request and
agency action therecon, .

Accordingly, the total payments received by the member during
the period August 8, 1871, through May 3%, 1873, must be retro-
actively adjusted under the dusl compensation formula of 5 U, S, C,
5532 supra, to allow him the full monetary benefit-he would have
received ’Hﬁd veterans' disability compensation payments been
awarded on their effective date of entitlerments and the voucher is
being returned for recormputation in sccordance with this decision,

; [BeE T KELLER

Bpting Comptroller Genersl
of the United States






