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FILE: B-183533 

MATTER OF: 

DIGEST: 

Lieutenant Colonel 
Retired 

A retiI'ed Hegu1ar commissioned officer 
who accepts Federal civtlian employment, 
and. who immediately executes a waiver of 
retired pay pursuant to 38 U. s. c. 3105 in 
order to receive veterans' diaabllity com­
pensation, which award is administratively 
delayed but when granted by VA ls made 
effective retroactively to date of waiver, 
has in effect reduced the legally authorized 
retired pay by the am"unt of the veterans' 
cc>xnpensation: and, therefore, retired pay 
payments received by the member during 
the retroactive period must be adjusted 
under the dual compensatiori formula of 
5 u. s. C. 5532 !rom. the effective date of 
the waiver. 

Th.is action is in response to a letter wlth enclosures, fron: the 
Accounting and Fi11ance 0£.ficer. Air Force Accounting and Finance 
Center1 Denver, Colorado 80205. requesti.ng an advance decision 
concerning the propriety of makinrt oavment on a voucher \9r 
$701.48, in JJivor of Lieutenant 

, USAFY',Retired, for additl011al retired pay for the period 
August 8, 1971, through March 31, 1972. The letter was forwarded 
to our Office by the Chief~ Finance Group, Directorate of Account5.ng 
and Finance, Headquarters United States Air Force, and has been 
assigned Air Force Request No. DO-AF .. 1233 by the Department of 
Defense Military Pay and .Allowance Corrmittee • 

. Our Office has also received correspondence directly fron:. 
the member in which he states that his entire claim for additional 
retired pay is in the total amount of $1. 233. os .. for the period 
extending from August B. 1971, through May 31, 1973. In this con­
nection. we have recently been advised by the Air Force Accounting 
and Finance Center that thelr reou£st for decis·ioo ln thls case dld 
not represent the member's entire claim, confirming that the period 
in question and the amount involved are as claimed by the rnerob~~r. 
We have been requested to include the Issue of the metrjber's entil1e­
ment for the subsequent period in this decision. 
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The. aubrid•-1• atat-e,, that Qh Augu#l a. lff~ the mem.ber. 
a Repla-r et.nc~· of the Air Force,_ ~ed from: aetive· lllllitary 
se.nice astd ac-ceptecl F-eral civiliaa. emplor.m..em.. Con~ 
with ht• retirement, the me~er a~d to th~ V~ Ad:mirrlstra­
tice (VA) for diBdility cotnpetloti• bued or.t a SO penent disability 
wh1cb aroae r~ bia Vie~ a~. In 'riew- ol hi• pendfaa· 
clatm apbMt the VA to?' dblability com~•Uoa. the member htd 
IUbmitted VA Po.rm 21•0$1 tft the Air- ~wee Cit Aup•t 1_. 19'11, 
wb~ he walv•4 .U.t porttmi of~·. retir2d pa)" which waa equal 
in a:moum to ~enaatlon whloh. ~ might reeeiv-e from the VA. 
Dae to an enor la the m.~be-r'• record• file with th4? VA. bia 
claim wa• denied. . Howev~. in reAipoue to hi*· •Ub•~qveat ~. 
the VA COJ.'Tftt.d its neoriS and tMiJtifled the. Ai? .Fwee Accountittg 
and Ft.nee Center on Ma.rch 6, 19'2. that: tb~ J"atirett membe-t· was 
entitled to vet~ disability can~on m·th~ amount .of $96 
a mcath. etfectltre retroactively to Al!flUt 8, 1"11.. On Ma111. 
tt,.I. the VA a4viaed the meaaber that u the r9ault. Of their Alrther 
correctiq hi• r~ •. he was aetuany emitle4.to dieabillty compen­
.aUoa in tb:e as\lOIUnt of ill$ a m.onth,. retroactlw to Anguat. 8, Ul71 • 

.Because the ~ember ree~ived retir&d pay equal to his VA dia­
abillty comptmsation elititl&t:Dent during the r-etroaetive pel"iod. no 
retroactlve payinent ot dlsabillt7 cornpensatkm was :re.quired of or 
JnM!e h7 the 'VA. Althaugh.-the member had anmD1ttftd VA Form. 21 .. 
8tl to the Air Fore$ upon hbJ retiremen:t, wbe~ he waived that 
porUoll of hla retired. pay which wu eq,-1 in amount to compeMation 
wb.lch be .mtPt receive- :fnJm. ·the VA. ft tts appa.r~ntty determilled 

· that lWI mver hecum.Ht effeeti'Ve toe t~te to eolW!ide With tb.t" effec ... 
tlYe date llll ~· reU-oaettve VA. aQl"d.. Cmaequmtly.• the total pay­
meata r~oeived bJ' the member d\uittg th~ r~ve period w're 
ela...,._ed u retl:r$nei# pay .. aad ln view ol hJ.a-.Federal einp!O)'lneat 
darbli tlle. •am-ii pe~ wet'• redt:lced in ~or1!a.•H!' With the Dual 
c.m,.uau. .Act or 10H. & u ... s.. e. ssn~tTG> .. 

'Ihe member buQ a.la elalln ori the arpm.atat that VA dlabillty 
compeuatloll I.• Mt $lbj~· to dualeompeoatlon r~tloil aad atnce 
the l'etroaetive a.ward of VA ~Ult,- C®:i~~~- did AOt operate 
to recJ.anlfT the app..op-rlate ~ of t"etit'm.eat pay re¢elived 
dUilllt ·~ i'~·· peJ"tod. the ~al ~tir'ed p&y was Jftlbjeotu 
to ~ -.cte:r the dual cE:l~ticrtt to.rmula .and he. wu 
depriyed et tht Ml moaeta?y t>e:aeflt he; w$ld h&ve received hati 
b. P"Ptri.1 received h1a Ml VA disabruty ~~tion .!! btltio. 
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hi additlGB to ·the- resolution of this claim~ the. Aceountinc and· 
.· FbWlt• Cttlcer .t'eq\leata ClU' decttion a& to whether the determina­

tion reached 1n the present. cue would vary in tbose caees where the 
VA aW'U'd* dU&bility ccm.p&n•atlon with~ admf.niatrative delay and 
error and the mein'ber•t1 r~tired pat t• .~Ptly •djusted. 

sectlon 1100* title 38,. United Statea Code Cl&10). prohibits 
the coneQrrent payment Of retired pay and VA pension or compensa­
tloa. Bowner, b'l ordeJ> to perm.it re~d indJ:Yldt.l•l• to recei"V~ 
either thelr i-etired J$Y or their veteHD' benefita., or such 
yetel'f.IUf 1 beDe.fits plua retired pa:r eqal to the di!ffl"ence between 
the amouut ot the VA competis·ation and thtt full retired pay entitle-

. mem without termin.atI:ng the atatua giv!q riae to the rifht of 
retil'ed pay,. Ol" to •ete~ benefits,. 38 u. s. c~ 310~JS'70) .. per­
mlttl the retiree to waive his retired pay to the extent or veterans' 
holleflta beUll received. Under th& term• ot pangnpb 3a. 

--Department of Defer'18tt aud Veterau Adminiatl'tlti® Memorandum 
ofUade~i?)f. dated July 11. 1N9. paymeiit of veteran.sf benefits 

_ must be clef'e:rffd until l"edueticn o! """d pa7 ·has been effected by 
the milltary •enice concerned, · Theref<>re. a membe-r1a waiver of 
rettnd pay doe• net bee-om e effective: until after th~ noH.fteations cl 

. _the VA a.ward are proce$aed by the- s.erviee department concerned. 

In mr decision B-1130'11;;}--June- 28. 1961~ we advised the 
Admbililtrator or "leteraiu.J Affairs and the Secmary of ~fense 

·. ccncemi.q ~e• im'olvmg retroactive walvera of retired pay 
th&tt 

* • ·* where a reeord ia corrected by the VA to 
abew a retroactive entitl~n:amt to eom.pe~i0t1 or 
pension payments. and the individual ha.a recelved 
military ret11:em~nt pay du.r!JJg the. retroactive perlod. 
a retl"OMttiVe waiver :may be filed. If the retirem.ent 
pay eq'l2&1• or uceeda the ·amount of tbe VA eompensa­
ticn or pension. no payment by VA ii n.eee•n.r.r for 
the retrcaetlve period. If the a.tnOtUtt or the VA eom -
penaatim or J)eNSlon is greater than the Ntirf$l6tt 
pay. <mly the exce•a ot VA com:pensatien or pen•ien is 
to be paid 'hy VA for ~e ret!'Oll¢tive ·perf.od. * * *n . 

-- Thus .. -where: th~ amount or ntir~ pay received by· a member 
durma th~ retroactive period of a VA dlsabillty com~cn award 

. . equle or exeeede the total VA amount awal"ded r~troaclively, the 
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aniount due under the award is ln effect offset by retirement pay 
previously Pecelved. and no payment ot VA dlsabllity aompenaat:ion 
for th~ retroactive perlod ts fortheom Ing. 

Section S532'iot title 5, United States Code ( 1970). provides 
ln pertinent part that: 

tt(b) A retired Officer or a regular component 
of • uniformed a~tce who holds a position ls entitled 
to receive the tull .-1 of the poaltion. but during the 
period for which be recelYes pay, his retired or 
retirement pay shall be reduced to An· annual rate 
equal to the tint ta .. 060 or the retired or retirero ent 
pay .plua me-ha.l.f or the remainder, if any. * * *" 
Where a retired military member is in the Federal employ 

durtnc the pe.rlod of a retroactive award of VA disability compen­
sation; all amounts classified as retired er retirement pay are 
subject to reduction under the dual compensation formula. 'lb.e 
questi.Cl'J presented in the prest!nt cue is nether a waiver filed 
purauant to· 38 u. s. c. s1os,1-.~6~fa• but Which is filed prior to 
a ret:reactlve awa~ of VA din. 1 . ty compensation, may operate to 
reclanf.fY as VA compensatiw, that retired pay received by the 
member during the retroactive period so as to retroactively exclude 
lt from appUcation of the dual com JX)ns.ation reduction form.\'lla to 
the extent it does not exceed the a..moont of the VA award. 

In our decision 36 Comp. Gen. 799':fe~tJ5-7), we held that a valid 
waiver of retired pay and the paym_ent t:lf veteranst benefits on the 
bast# ot S\tCh_waiver• operates to reduce the legally authorized 
retired pay by the am~t.mt of the waived retired pay. and that from 
the effective date Of the member•:s waiver he ceased to be entitled 
to retired pay equal. in •mount to the compensa.ti® which he i~ 
entllled to receive ·fr'<lm the VA. See a.lso., · 48 (!omp. Gen. 731' 
(1988),, It follows then. that disability c.ompen$8t10ll payable by the 
VA. is net retired pay; •nd. therefore (as a consequence of the m.em.­
ber•• execution Of the waiv~r of rett~ed pay on August 1., 1g11, in 
the present C8.81?) payments equal in am cunt to the VA compensation 
entitlement and which a.Fi!!! received .subsequent to the effeet:lve date 
ot the nl'Vel' an classified as disability compensation and are nQt 
•eject to reduction under the Dual Compensatlaa .Act, supra. 
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It will be noted that the Statute pe.rn1ittlng waiver. of..retired 
pay (38 u. S. c. 3105,.~upra) contains no express provi.sl.ori grantb~g 
administrative di.scret on as to wh~ the. waiver an.ll .be processed 
and made effective. Although the statute does c~ln-.a prevision 
for the purpose of preventing dupt~•te paym~.., .. in that the se.rvic e 
department with which the waiver is filed must notify the VA of 
the receipt of the waiver, the a.mount waived. and the 4!Jffect1v-e data 
of the waiver., there is no r-equir-ement for the se-rvice departn1ent tc 
establish an effective date which i$ later than the. effective date of 
the dis.ability compensation entitlement if adequate provision can be 
made to prevent payment cf double benefits... See !6 Comp. Gtr.'ll. 
7S9,1'supra,.. It is our view. th-0refore,. tha1 the service d~parl­
ment may not establimh an effective date for waiver '#hleh would 
operate to deny the· member tht?- ·full moneta~"ben~f!t:-.hieb he 
would have otherwise reeeived'had tne awa.ril ·Of dtaability con:ip-en­
sation been timely established on:.ar ·be.tore thtr a.ate on which he 
became entitled th.ereto~ Thla rule must apply in every eas.e where 
the VA award of disability compensation ia delayed administratively 
even when such delay is not excessive but involves periods of time 
normally required. in the processing of a member's requ~st and 
agency aetlon thereon. 

Accordingly, the total payrr:ents reeeived by the tn.e~Qer during 
the period Augusts. 19?1. through May. 31.-. U'.n3. mu.st.·be retro­
actively adjusted under the dual eompenaaU.on fonuula or 5 U .. s. C. 
5532j.siji)ii• to allow him the f'ull monetary be?l.efit .. he would have 
receive o veteranst disability COn:tpensation paym~nts been 
awarded on their effective date or entitien1ents. and the voucher is 
being returned tor r-ecornputation. in accordance with this decision. 
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;;, ~·;F ~ XELL~. 

Cornptr-01.ler General 
of the United States 
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