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THE COVMPTROLLERN GENERAL
OF THE UNITED S8TATED

WASBHINGTON, D.C, 20548
v -

s B

FILE: _ PDATE: NOV 2§ 1976

MATTEH‘E}I‘;::“S:!
Wiastoare Carlosding Co., Inc.

DIGEST:

Prima faile case of carrivor ability for concealed
denefe establishod wvhare damage to 4,320 poimd
shipnens of firebeick shapas is discovered five
daysn aftar delivery only onwe block from actual
point of dslivery oa consignee's premises; whera

a photograph shows hoxes i{n shipment worn and tom
on thy intidae with extensiva damage to {irebrick
shapes} and vhera a signed mtatement of Recelving
Depnrhnent Supacvisor evidences visual inspaction
of shipment upen receipt and fimediately afterx
ddacovery of damigo.

Wastam Carloading Co., Inc, (Vaatern) requests raview of a
Sattlement Certificata dated January 20, 1976, in which the Cleinmg
Division of the General Accounting 0ffice 4lssllowad its clainm for
refund of £1,146.55%, The claim ranrasents one=half of ths total
damages collectad from Western incident to demages to a chipment of
fixebrick shapes transportad Octobar 17, 1972, under Government
bill of lading Wo. H~1303209 from Atlauta, Georgia, to El Segundo,
California. '

Westemn anserts that the damaps could have occurred prior to
ftd receipt of the shipment at origin, while tha.shipment was in
the honds of the carriar or in tha handling after delivery, Weatem
argues that aince no ovidence has been produced to show whare or
vhen the danngs occursid, its compromise settlement in accordence
with Interstate Commeriia Commission Addnistrative Ruling 120 of
July 7, 1972, interpre;ing Sectfon 20{11) of Che Intarstate Comwrce
Act, 49 U,S,C, 20(11) {1970), should be azcepted. Therefore,
Vestorn arguen in affect that the disallowance of its ¢lain s
unvartanted,

Tha shipment, waighiog 4,520 pounds, conoisted of firebrick
shapes coutained in two pallats of boxes with matal strapping.
Dalivary to the consignee wss on November 3, 1972. At that time
ths shipment did not show any visible signs of damage to the oute
side of the shipn/ng boxes and the consignee signed a clear delivery
receipt. The shipment Chen was transported to the using department
spproximstely one block away, The cartons were not opencd until

RS

-l

- s m———



v

3183483 . T s

November 8, 1072, whercupun the rarriar wae notified of the conc!alcd
damage. The carrisr did not inspent tha proparty danoga until
Hoveuber 15, 1972,

"Yn a signed statemont dated June 14, 1974, Wslter X, Gurtie,
Recedving Department Supervisor who vas preosnt when tha ahipment
was unlinadad, indicated that the siipment wax tranvported by an

fa=piant trucking department to the using dJdepartuent which is ons
black away. There weie no visible signy of damage at the time of
delivery. Vham the shipmant was opened oa Hovenbar 8, Mr. Curtls
atates hin inspection revesled that 14 of the 20 fivebrick shepon
were broken aud chipped and that it appeared av {f the insida of
the cartons had been rubdbhed and woni.

There {iv no evidence that the damage wvas stiridbuteblis to the
cenisignee ox its aoployces,

An infomivl odministrativa xul’~x, like Adainiatvative Ruling
120, of 2 bureay of the Interstate ( . iarce Comulssion; indicating
shat tha Huresu deeny to ba the corze.t interpretation of the Act,
is tentative and provisionel, and {s not accepted ay dsterminalive
of thae lasua, Sea Lalon Sarge Llue Cowp. Appllcablotig; 230 1.8.Ce
249, 266 (1942), Furthepwozz, the ruling states ", . , carriers
ora and havae bean for many ycars fully respousible for damage thoy
causge to shipments they transport.'" ‘Therefors, the Goveimmeat or
any claimant may detensine on tha Dasis of tus zacord whather a
prica fucie case of carrior liabllity hae been made ocut and thoreby
hold ths carzier liable for the full amount of the damage.

To eatabliah carrisr diability, the primary burden ia on the
peraon assearting the clafm (Govarnment) to pwovc that danagey actually
ovcurred whila the goods ware in possawsion of the carriaer gought
to be held., Missourd Pahgggg R.K. v, Elmore & Stahl, 377 U.S. 115
(1964)3 Suner Service Motor Freisht Co. v. United Ststes, 350 F,2d
341 (6th Cir. 1965). 1in voncealed domage cases, the claimant
(Covernment) nust establish that neither the shipper nor the consignoe
¢>uld have been reaponsible for the damags, and that as a nstter of
logical deduction the losa must have occurred whila the goods waxe
in the carrier’s rossession. Elder & Johnswa Co, v, Commercial
Motoxr Frcight, 113 H.E.2d 179 (Ct. App. Ohio 1933).

The carriex's receipt at origin of the firebrick shapes without
exception is evidente that thes ghipment was roceivad by the carrier
f2 good condition, The cleax delivary receipt £s only prima facle
avidence of delivary at destinstion in good condition, Even though
tha rece. 't wvas not excaptad to, it is not conclusive snd s subject
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to rabuttal the sauxe as any othar recaipt, Sen Rhoades Inc. v,
United Alr Lines, Inc., 340 ¥.2d 481 (3rd Cilr, 1565)1 lcilealy &
Price Co. ve The Exchegquer, 100 F. Supp. 343 (D.C. E.D, Penn. 1951)}
!-!ll’! ¥. Hew York._li_._._l_i_a_&_ HQROR;.I’ 52 'An 610 (Conm 1902)0

As noted above; tha signed stxtemant of Mr. Curtis {ndicatea that
the shipnrent was delivered o Novembar 3, 1972, with no visibla sigus
of damage and was transportsd one block on the consigneu's premises
whars it wap opened on Rovenbar § and the damage discoversd. Since
HKr, Curtis wvas preasrnt at the unloading and visually inspected the
propext) {mmnadiately atter discovery of the damsgu, his testimony is
sufficient to impeath tha delivexy receipt.

Thera im no evidonce that the Jamage was attributable 20 the
consignea oxr its smployess, It is unlikely that the doaage would hove
ocrytred while the goods wore being transpovted only one blotk on the
* consignaa's premizes, Although thexo is no specific indication of
tha type of care exerciaed by the umplcyea who actually opened ‘he
boxes and discovered the damaga, it is ualikely that this cne wployos
could heve so mishandled the 4,320 pound shipatent on the two pallety
ay to teause the type 2z damage involved. A photcogsaph in the record
showe that the boxes were worn and torn on the inside and justiiies
& conclusion that the dumege occurred in transit,

Since the carricr tan naot prevented any avidenca to rsbut the

© prima facle cass of cavriar liabliliry for tha concesled damage to
the shipuent of firebrick shapes, the Claims Division's disallowance
of the carrior's clafm for §1,146.35, rxeprasenting 50 percent of the
arount aduinistratively deducted, muat be and is sustained,
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. F. Kellar

peputy Coaptroller Ceneral
of the Unftud Stotan
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