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Morris Wiseman - Extension of Settlement Date-

- _ Limitstion ST -

DIGEST: . :

: Transferred Air Force employee requested extensica
of time to settle house sale under 2 JiR para.
C8350 because renovation was not complete. Exten~
sion was denied by Civilian Perscmnel Officer
based upon restrictive interpretation of JTR.

\ After several appeals Headquarters USAF authorized
extension, and successor Civilian Persomnel Officer
approved it, Extension {s valid even though :
approved more than 2 years after effective date of

N . tremsfer, That portion of Matter of Doryl L.

Mahoney, B-181611, December 26, 1974, requiring

" approval within 2 years will no longer be followed. .

This is a reconsideration of Settlement Certificate 2-2522874, issued
by our Transportetion and Claims Division on February 4, 1374, vhich
denied Mr, Morris Wigemon's claim for veimbursement of real estate
expenses incurred incident to the sale of his residence at his old duty
station. ' ‘ .

Under the suthority of Department of the Air Force Travel Authoriza-
tion Gl000-31-72, issued September 1, 1971, Mr, Morris Wiseman was trans~
ferred from the Frenkford Arsemsl, Philsdelphia, Pennsylvania, to the
Air Force Systema Command, Andrews Alr Zase, Camp Eprings, Haryland, to

- which he reported on September 12, 1971, Begimning long before he haew

of his transier, Hr. Wiseman had contracted for extensive remodelling
work on his residence at his old duty station. The building pemit for
the worl: was issued October 25, 1368, ‘At the time of his traonsfer, the
work was not completed, and Mr. Wiseman was advised by a resl estate
broker that it would be extremely difficult-to sell the property unless
the rgnovation work was completed. Following his transfer, Mr, Wiseman
found that the cost of mortgege payments for his former residence, reat
payments- for his nev residence, and payments to the contractor doing the
renovation work were simoly too great. Hr. Wisemsn, therefore, terminated
his agreement with the comtractor and began travelling to New Jexrsey on
weekends to complete the remodelling work himself, Finally, on
September 2, 1972, ¥r. Wiseman executed & comtract to gell his former
residence ip Cherry Hill, lew Jersey, aand the settlement of the contract
took place on December 4, 1972,
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We note the £oilowing {tems on the settlement sheet, all as credits
to the buyer: ‘ -

For completing :épairs as agreed : $3,650.00

~ Escrow for completion of various repairs 500,00
- Burner repairs . . 70.05

On December 12, 1972, Mr. Wisemen submitted a claim in the amount of
$2,869 for expensea incurred jncident to that sale. On December 26,
1972, the items claimed were certified as being reasonable in amount
end customarily paid by the seller in the area where the property wvas

located,

By letter of March 20, 1973, from Headquarters, 1st Composite Sup=
port Group (HQ Comd, USAF), over the signature of the Civilian Personnel
Officer, 'For the Commander," Mr. Wisemen's request for s l-yeer exten-
sion of the settlement date limitation was denied. Therefore, his claim,

in its entirety, was also demied.

We note that there is no written request for thiz extension in the

file. We were advised by iir. Wiseman that thors wore continuing discuse-
-~

sions between himself and the Civilian Perscunel Office relating to the

" extension, An orel request for an extemsion of the settlement date

limitation wes sufficient at that time since the regulations then in
effect only required that the grant or denial of the request be writtea.
B~175842, June 1, 1972, . In any event Mr. Wigeman's claim could be
viewed as a written request for an extension or at least as a confima-
tion of the prior oral request.

The Civiliaﬁ Personnel Officer's letter of demnial to Mr. Wiseman
gtated that: . : ) -

Y2, heceptable reesons for granting extensions

outlined in the Joint Travel Regulations, Volume 11,
’ _paragraph C8350, item &, are quite specific aend the

delay cited in your letter is mot applicable.”

Tn the letter there is a further discussion of revisions in the regula=
tions that became effective subsequent to the expiration of Mr. Viseman's
initial year for the completion of real estate transactions. That
change, which became effective October 26, 1972, removed the requirement
that a sale or purchase contract be executed within the initiel year for
there to be an extension of the settlement dote limitation. Because this
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change became effective after Mr. Wigeman's initial year had expired,
it cannot be applied to his case; it was not & retroactive change.

We note several references by Mr, Wiseman to a letter, B-175781(2),
July 24, 1972, from this Office to Arthur F. Sanpson, then Acting
Administrator, General Services Administration. Mr, Wiseman refers to
that letter as being a decision of this Office, and he contends it is
supportive of his position regarding the application of the above dis-
ctussed change in the regulatioms, However, the letter is not a deci~
sion and has no legal value as a precedent./ The letter is simply an
expression of the views of this Office reggrding the problems revealed
in the appiication of the then existing regulations on the extension of
the settlement date limitation snd recommending certain possible changes
that could be made in the regulations to correct those problems.

By letter of March 22, 1973, Mr. Wiseman sppealed the denial of his
claim and requested that the matter be submitted to the General Account-
ing Office (GAO) for scttlement. The matter was submitted to GAD through
the Air Force Accountinmg and Finance Center with a recommendation that
the claim be disallowed. DBy Settlement Certificate issued by our Trans-
portation and Cialms Divisionm on Februaxy 4, 1974, Hr, Viseman's claim
was disallowed because the then applicable regulations required approval

of the extension of the settlement date limitation by the agency, and the

agency had refused to approve the extension. -

By letter of March 5, 1974, Wr. Wiseman requested review of his claim
by Headquarters, United States Air Force (USAF), citing our lettex to the
Gerieral Services Administration, B-175781(2), July 24, 1972, and contend-
ing that the liberalized standards regerding the extension of the settle~
ment date limitation should be applied to his case. By letter of March 26,
1974, from the Directorate of Civilian Personnel, Headquarters, USAF, the
Civilian Persomnel Officer at indrews Air Force Dase was advised that it
was within his authority to grant the extension of time in Hr. Wiseman's
case, The letter pointed out that the acceptable reasons for granting en
oxtension listed in JIR Vol. 2, para. C8350, were illustrative, not exclu-
sive as stated in the letter initially denying lr. Wisewman's claim, This
interpretation of that provision is in sccord with the views of this
Office. See B-174500, December 21, 1971, However, by letter of April 3,
1974, the Civilian Personnel Officer at Andrews again declined to grant
Mr. Wiseman's request for an exteamsicn,

~

Mr, Wiseman, by letter of April 25, 1974, again requested review of
his claim by Headquarters, USAF, By letter of June ll, 1974, the Director
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of Civilian Persomnel Headquarters, Headquarters Command, USAF, advised
Headquarters, lst Composite Support Group, Andrews Air Force Dase, that
the extension requested by Mr. Wiseman should be approved. Thereupon,
David L. Harris, the Civilian Persomnel Officer, lst Composite Support
Croup, by a letter dated June 28, 1974, advised Mr. Wiseman that Air
Force Headquarters "hss approved your request for an extension of the
time limitations contained in JTR Volume 2, paragraph C8350." On

June 25, 1974, Mr. Harris signed Mr. Wiseman's claim approving it for
payment in the amount claimed. The matter was not ended, however, -
because the Accounting and Finance Officer, 113%th Comptroller Services
Squadron, Bolling Air Force Base, by letter of August 14, 1974, sub-
mitted the case to our Transportation and Claims Division for
reevaluation.,

By letter of September 23, 1974, Transportation and Claims Division
asked Mr, Wiseman to furnish evidence that the person approving the
extension was authorized by the Secretary of the Alr Force to do so.

Mr. Wiseman referred the letter to Mr. Harris, Civilian Personnel
Officer, lst Composite Support Group, for reply. Mr. Harris, who on

© June 28, 1974, had stated that Mr. Viseman's extension had been approved,

replied on October 17, 1974, as follows: .

- YNotwithstanding tha USAF decicion, the undersigned,
as authorized designee, declines to personally approve the
extension based on & review and evaluation of the facts
and circumstances in the case. The question, therefore,
revolves around the authority of leadquarters Command to
approve such extensions. At the next higher level in the
direct chain of comnnud, with full authority over sub-

- ordinate activitles, there appears to be little doubt as
to that authority. However, for & specific statement to
that effect, an inquiry should be addressed to HQ COMD
'USAF/DPC, Bolling AFB,- DC, 20332,

- Finally, by letter of December 4, 1974, Mr, E, M Vitagliano, Mr. Harris'
guccessor as Civilian Personnel Officer of the lst Composite Support
Group, stated that he had reviewed Hr. Wiseman's file, and that:

~ "Based upon my review and evaluation of the facts and
‘the circumstances surrounding this case, &s the designatad
approving official, it is my decision that the reasons set .
forth by the claimant, Nr, Wiseman, ere acceptable and  ~
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hereby approved. Specifically, the construction and
remodeling initiated by Mr. Wiseman before he had
knowledge of a PCS move and substantially underway
at the time of the PCS constitute a circunstance
beyond Mr. Wisemasn's control and is recognized as an
scceptable reason for granting an extension under
Item 4, JIR, paragraph €8330,"

In September 1972 when the initial year sllowed for Mr. Wiseman to
go to settlement for resal estate transactions expired, the governing
regulations were Office of Management and Budget Circular Ho. A~56
(Revised August 1971), specifically section 4.le, the provisions of
which were carried over into 2 JIR para. G8330 (Ch. 77, March 1, 1972)
which provided, in pertinent part, thati :

4. the settlement dates for the sale and
. purchase or lease termination traus-
actions, for which reimbursement is
requested, are not later than l-year
after the date on which the employee
reported for duty at the new station,
such year to commence with the day
following the reporting date and end
at the close of the first anniversary
of the day the employee reports for
duty, except that an appropriate exten-
sion of time may be authorized by the
commanding oificer of the activity
bearing the cost, or his designee, when
gsettlement is necessarily delayed
- because of litigation; or that an addi=
' tional period of time mot im excess of
}~ygar may be authorized or approved by
the comnanding officer of the activity
bearing the cost, or his designee when
it is deternined that circumstances
justifying the exception exist which.
precluded settlement within the initial
l-year period of the sale/purchase con=
tracts or laase termination arrangemsnt
entered inte in good faith by the
employee within the initiasl l-year period

-5 -
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(the circumstancs on which the determination
is made to justify the exception will be set
forth in writiag)s

2 & ® ® ®

“Acceptable reasons for granting extensions uader the fore-
going item 4 imcludes

~

%1, any strike which unduly daelays comstruction
- ar remcdeling beyond the leyesy limitstion,
M2+ civil disturbance or Elmilar situstion
; - vemdering property in the affected ares
move difficult tu sell,-

"3, panding condemmation proceedings when
sctual litigatios has mot beea instituled,

"4, cxtended teaporary duty precluding tsking
tizely action. :

®palays sttributed to nmormel market fluctuetions and ‘
{gnorance of the prescribed limitations will nmot cousti- ~
tute justification for om extession. Doubtful cases may

be suimitted to the aspropriate headqusrters office,

through channels, with s full ststement of the facts.”

As ucted cavrller, the examples of possible reasdus for greating
extensions ave itilustretive onlyy they ars pot all iaclusive gad :
reotyictive, In our opinien, the facts in Hr. Wizemsn's case would

kave justified the granting of a2 extension from tie time of his ini-
tisl requagt, ' .

Ca December &, 1574, the new Civilizn Persommel Officer reviewed
$hig mattor end approved Mr. Wiseman's vequest for the extensien of the
sottlcoent date limitation. Tia sctticmeat tosh place withiao the peried
of the extensicn, ond the aowusts clzimed were spproved as cenforming to
local custom. liowever, the asprovel of the exntsnsica wes given aftsr
the expiration of the maxinum Ze-yoar period sllowed by the regulaticms,
Thus, the issue thnt wust be resslved in this decision iz whether, under
the applicsbie reguleticns, the extension of the time limitation for
setticnent must be approved within Z years of the transfer dats.

- ﬁa '
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In Matter of Daryl L. Mahoney, B-181611, December 26, 1974, we
gtated that such en extension must be approved within 2 years of the
effective date of the transfer. However, an examination of Matter of
Mshoney, supra, shows that the settlement in that case took place more
than 2 years after the effective date of the transfer, so that, no
matter when an extension was granted, there was no authority fox the
reimbursement of any real estate expenses incurred by the employee
thercin. Thus, the requirement of approval of an extension within 2
years is obiter dictum. It also would place the burden of administra-
tive processing delays entirely on the employee.

In the case at hand, at all stages, Mr. Wiseman has been exceed-
ingly diligent in filing his claim and pursuing all possible avenues of
appeal. To penalize him, by requixing egency review and other aduinig=
trative appeals to be completed within-2 years, would be to impose &
condition not found in the statute or regulations. Our reevaluation of
the dictum in Matter of HMsohoney, supra, leads us to the conclusion that
it should uot be followed, as it would lead to unnecessarily restrictive
results. Therefore, that portion of Hatter of Mahoney, sunra, that )
vequires an agency to finally spprove & request for an extension of a
settiement date limitation within 2 years of thic effective dats of &
transfer is overruled and will no longer be followed,

Accordingly, Mr. Wiseman's claim may be sllowed in the full amount
sought, and our Claims Divisiom will be instructed to issue & settlement
in the amount of $2,569.

B KELLER
bsputy} Comptroller Genexal .
of the United States
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