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DIGEST: "y .
1. Employee slleged that she wes compelled to - . - .
perfora substantial amouats of overtime
. because her superiors assigned her &n

abrormal workload. Her clain i{s denied
gince che falled to show ths work was
ordered or ivduced by en officlal who had
authority to orcer or approve overtime
end falled or reofused to do so.

2. Althouzh Pair Labor Standards Act of 1938
hes beca amended to apply to lederal
eployees, proiessional enaployees are
exenpted from gpplication of the overtime
provisicuns of tae Act, 29 U.S5.C,

213(a) (1) (1970).

This decision is in response to a request for a reconsideration
of the disallowance by cur Transportation gnd Claims Division (TCD) of
a clgim subaitted by Shlriey N, Zinghan, an employee 6£ the Hational
Labor Relations Board (ILiB), for cvertime compeansation,

Mg, Bingham states that since July 1, 1970, she served as a Come
plignce Officer, an attorney position, in Bistrict 20 of the lational
Labor Relations Board. She contends that, slthough she was not explice
ftly ordered to work overtime either crally or In writing, she had vo
alternative but to do so in order to retain her positiom it good stands
ing. She states that position cutbacks, a heavy case load, lack of
instruction in duties, and lack of ovderly office procedures were face
tors uvnderlying the circumstances waich compelled her to perfora overs
timoe work. She further statcs that she was prohibited from referring
her problexns which caused her to work overtime to the Regional Divector
by the Regicmal Attoraey. TCD, in Settlemeat Certificate Z-2137042,
July 15, 1974, disalloved the clain because the overtimes worlt was neie
ther suthorized or approved es rcqulred by 5 U.S.C. 5542 (1970).

Mg, Binghan has implied that receat emendments to the Fair Labor
Standards Act of 1933, 29 U.S.C. 201-219 (1970), by the Falr Labor
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Standards Amendments of 197“. Pub. L. 93‘259. 88 Stat. 55. would make
the Act applicable to her, Ms, Bingham erre in this countention, howe
ever, since persons employed in a professional capacity are exemoted
from the overtima provisions of the Fair Labor Standards Act,

29 U0.5.C. 213(a)(1) (1970).

The main thrust of Ms, Bingham's request for reconsideration of
her claim is that she was compelled by her supervisoxs to perform the
overtime in order not to fall behind in the performance of her work,
Theraefore, we hava considered whether her case falls within ths ambit
of the ruling of the Court of Claims im Baylor v. United States,

198 Ct. Ci. 331 (1972), That cese sumariges the principles for
establishing whether an employee may be paid overtime on the basis
that overtime was ordered or induced by the employee's supervisors,

In Baylor the court stated in 198 Ct, Cl. at 359 the followiog:

" &« &« & This case {8 importent in that it {llustrates
the two extremesy that is, i{f there is & regulation spe-
cifically requiring overtime promulgsted by a responsible
official, then this comstitutes ‘officisally ordered or
spproved' but, at the other extreme, if there is only a
‘tacit expectation' that overtiwe is to be parformed,
this does not constitute official order er spproval,

"In between 'tacit expectation' and a spscific regula-
tion requiring a certain number of minutes of overtime
thexe existes a broad range of factual possibilities, which
i3 best characterized as ‘more than a tacit expectation.’
Where the facts show that there is more thaan only & ‘tacit
expectation' that overtime be performed, such overtime has
been found to be compenseble as having been ’officially
orvdered ox approved,’ even in the absence of a regulation
specifically requiring a certain aumber of minutes of
overtime, VWhere employees havae been 'induced' dy their
superiors to perform overtime in ovder to effectively
coomlete their assignments arn? Are to the nature of theirx
eaployment, this overtice has been held to have been
'officially ordered or approved' and therefore compeusas
tle, Anderson v, Uaited Statecs, 136 Ct., Cl. 365 (1956)

& % % (Customs Border Petrol Inspectors)j Adams v,
Infted Statea, 162 Ct. C1l. 766 (1963) (Inspectors of
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the Border Patrol of the Imnigration and Katuralization
Service); Bymes v. United States, 163 Ct. Cl, 167,

$24 F. 2d 966 (1953), as ancnded, 330 F. 24 986 (1964)
(Investigators of the Internal Eevenue Service Alcohol
aod Tobacco Tax Division)., In Rapp v. United States

* % /340 F. 24 635 (Ct. Cl, 1964)/ the court held that
the performance of overtime by employees of the Civil
Dofense Administration was not voluntary but was
*indyced' by the employees' reasonable end understand-
able fecar that they would jeopardize their positions {f
they did not perfom the additional after-hours duty.
The court concluded that the ‘induced’ duty officer
tours were 'officially ordaered' and 'spproved' withia
the mesning of the Federal Employees Pay Act of 1945,
% % % /now codified at 5 U.S.C. 5342 (1970)/"

The court im Bavlcr, at 360, also stated thats

"As a prerequisite in this type of case, plaintiff
has the burden of provimg that the ovder or approval te
perform ovartime was issued by an official who had the
authority to do so., Dovling v. United States, 181 Ct,
Cl. 968 (1567); Biiello v. United Statea, 174 Ct. Cl.
1253 {1966); Albright * w % /y, United States, 161 Ct,
Cil, 356 {1963)/. ¥ % %"

The court in Billello, sunxa, stated at 1257, the followings

"The comnon denonminator derived from these results
{8 that & regulation requiring epproval of overtime by
a designated officigl before it can be paid is binding
on claimenta unlaess the regulation ig unreasenable or-
the official who has withheld formal written epprovasl
has nevertheless actively induced and encouraged the
overtime. Mere knowledge on his part, without affir-
nmative inducement or writtem sanction, would Dot seem
to be sufficient, ® % %'

In order to determine whether Ms, Bfaogham is entitled to overtime
~compensation, it is necesssry to detsmine vhether she was ordered or
induced to perform the work in question by an official who had suthor=
{ty to order or approve overtime work. The record indicates that such
suthority was vested in the Regional Director and that he was required
to obtain approval of the central office when the workload of a staff
weanber required extended periods of overtime.
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The claiment has atated that she obtained her gppointment on
July 1, 1970, and subsequent to that date appealed to the Regional
- Attormey, a Mr. Harvey Letter, for agsaistance, atating that the over-
time work nccessitated by her job was injurious to her hecalth. She
further stated that Mx, Letter would not provide such assistance and
explicitly ordered her not to discuss her nsed for assistance with
the Begfonal Director. She furtber stated that Mr, Letter left the
NLRB in 1972. It i3 clear from lMa. Binghem's own statements that
thare was no reason that she could not have discuased her need for
ossistance with the Regional Director subsequent to Mr. Letter's
departure. For the pariod prior to Mr, Letter's deperture, his
injunction not to discuss the matter with the Regional Directorx
should have been eppealed. As the couxt in Bilello stated, at 174
Ct. Cl. 1258, in a similar situatione

Y% % ¥ Aduinistrative efficiency requires obhserw
vance of orderly forms, and by voicing thelr demands
through proper channels the plaintiffs conceivably
could have secured a ruling which would have resulted
either in an ovdor for overtime compensation er in a
justified refusal on the part of the plaintiffs to
continue perforaing overtime work without compensation,”

Thero {8 no indicatfon in the recoyd that Ms. Bin(;ham claimed any
overtime prioxr to May 7, 1974, when she sent 8 mezorandum to the Deputy
General Counsel of the NLRB, In that communication she made lmown her
problems and requested overtime compensaticm, That request was denled
by a memorandum dated June 14, 1974, on the basis that the overtime had
not bean officlally ordered or approved. Subsequently, on August 29,
1874, she requasted the Regional Director to epprove ths overtime in
question, On December 20, 1974, the Regional Director denied her over
time compensation and admonighed her for not discussing her problems
with him earlier.

In view of the sbove, we cannot state that Ms. Binghem has met the
prerequisite, as set forth in Baylor, supra, of proving that she was
ordered or induced to perfotm overtime by an afficlal who had suthority
to do so, In fact, the record indicates that the official who did have
authority to order or approve overtime, the Regional Director, had no
knowledge of the probiem, and therefore could not have induced the
- overtime,

Accordingly, the disaliowance of the cleim for overtime compenga=

tion by Ms. Bingham is sustained. PauT G Dembling

For the Comptroller General
of the United States
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