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MATTER OF:
' Charles lt, Chaudoiu v. Clarence =. Athingon,
U.5.0.C. DDelaware, Civil Action Ne, 4157. Awall-

DIGEST: abllity of funds for paynent of settlement,

Appropriated funds uncer 31 {i.5.C, 704a or othervise are
not avallable for seorntlement whare Unlted States Lourt o

. Appeals for the Third Circult reversed District Court's
graot of defendant’s rotion fox sinrary Jjudprerr in action
seebking review of ordar of Generzl Atkinson, Nelaware
Adjurant Generel, dischergicg n Katloral Cuard techuiciaw,
and reaanded che cage to the Distriec Court with directions
to eater a Judpeent againgt General Atkinson, to pyrent
plafntiff the injunctive and mandutory rvellef sought and
award damages in such amount or azmounts as justfce oay
require.

Thin decision 1s rendered in reuponse tu a roquest from the Deparc~
ment of Justice for our daterminatlon oz to wnether any funde appro-
priaced by Congress are avallable fpr payneut of 4 possible sect)erent
in the cage of Charles . ChaudeircVy. Clarence E. Atkinsom, UV.5.D.G. D.
Palaware, Civil Action Ho, 4197,

———

u‘ 1{&,,

On April 10, 1974, the United States Court of Appezls for tie
Third Circult revorsed & declsion In tihe above-entitled case walcl
concerns the right of a eivilian technician forserly eaployed by .
the Delaware Mational Guard to relnstztemernt to a positiorn from
which he had been discharpged and to payment of monetary danmages {ov
tha losas he suffered as a result of the discharge.. .

e

PN
53
o

b 3

vl
3

¢

The Rational Guard Tachoiclans Act of 1W6H, 32 U.b5.C, I Flvwl
{1970), authorizes.tine enployzent of teghrndelans by the lational
Guard who also are wembers of the lational Cuard. Sueh techndclians
are employed and asdministared by the adjutant general aud way be
separated fer cause by the adlutant general concerned. They ave
ennlaoyess of the United States.

1t appears frow the focts st ateg in frie deecisiloen af the Court
of Appenls, that che employee, Charvles H. Coaudoin, was Jdarissc
freo hio position as a eivilizn adniniarravivae JLppl; techinicin,
of the Leleware ilatlonal Cuard Ly order of Gineral Clarenca i,

Atkdnson, adjusant Ceueral of thoe Lelaware aatlenal fusry
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14 Bitrefora tull dnd void ab initin and without legal effoce.

_pd fallure to obey £ order to participate Iin a Lirine wquaed Zor
bt s118 furaral. Mr. Chaudoin, atter objectins to the order, appesres
.:.Luuﬂom;m] tive, in unifor:, and ngreed to comply with the order
' 'Jl‘_ ':Pi’t wag gplven in wvriting., hovever, e axpressed an Lloteation to
He ;h..icvancc over the matter. lir, Chaudoin's suparvigo., Captsin
tila 8 3*1‘:1 of the Metional Guard, agrecd to glve the order 1u writing
mhﬁﬂrﬂd his superior, Cclonel Johpsen, of the incide_t. The Teolonel
= Iig:cf"cwd the Captain that Mr. Chaudoin had baen replaced as a nuxboer
s

! ChS derail and should nct be pormitted to participote in {t.

or. Chaudoin's iemediate aupericrs, Captain Miklasiewicz and Colouel
Jahnsod pacocmended that, a9 a result of che incident, Mr. Chaudoin should
14 glven an official reprimend snd placod on leave without pay for 3 days.
g Mjutant Geperal of the Delaware Hationsl Guard, Guneral atkinoon,
. grerrulsd the recormendation end discharged Chaudoin summarily. The
‘¢praral's ordar wes cthen consldered by a Techalcian Hearing Cornittee,
pavansd in accordance with Rational Guard regulationsg, wnich decided tiiat
maudoin had baen treated with undue severity. The Cozmlttes recowacaded
that Cheudoin be reinstated and be avarded reotrosctive atecus aod other
itmnilated eredits to the effective date of hia removal excent that the
teteoantive pay and rredita would not include the pay for 3 days. The
Hjutant Ceoeral ignored t'o Committea recosmeadation, and without specify-

Ity eny resson affirmed his original diicharge codar.

ccaxe s The plaincifl requested the United States District Court to order his

Mitatecent and that he ba awarded cosmpansation and damage in the amount
000, attorney faos, interast and coots. The District Court granted
for sumsary judgment filed by General Atkiumon. The plaintii?

ﬂ‘ .
ppeal, the Court of Appeals for the Third Circuit concluded that
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‘hch.u:n order of the Adjutant General was not 2 lawful order and was
Tho judgment

:“‘ Tovarsed ind the case ramanded to the District Court with directions to

. |lar g judgzent agoinst Gemeral Achinsen, to grant the injunctivae and

oa tory relief aought by (hmudein sni ta award nim damapes in guch amount
WOMte 88 fustice may roquire.”

Yending #1nal Judgment on the case in tho Distriet Court, the Depart-

T
E Justice i4 congidering settlement and the pavment of Jamapes to

wlaln . -
hq“ﬂndhnned on tae decislon in wha Coavt of Appealu. Our apinion is
- » ~ H ] - 4 -

w .':-_t...l_ﬂ“n “0 wnether any funds are avedlohia for paymest o! o asetticsent
“A01in,
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"§ 724, Approprintions for paycent of judpments
and compronise sertlaments againat the Unitod States.

. YThere are appropriated, out of any money in tha

Tressury not othervise wppropriated, wnd out of the poscal
ravenues, respectively, gpuch sume as may on and after July Z7,
1956 be necessary for the psyrment, not otherwise providad for,
as certified by the Comptroller General, of final judgmoats,
gwards, and compronise aettlements {(not io excess of

5100,000, * & % {n any one case) vhich are payable in
aceordance with the terms of sections 2414, 2517, 2872, or
2677 of Title 25, together with guch interest and coscs au

may be specified {n ruch judgments or otherwviae authorized

h)’m.. L
28 U.5.C. 241&«;rovideu, in pertinent part, as followa:

"§ 2414, Payment of Judgments aud corprontse gsetilevents.

VPayuent of final judgpents readsred by s districe
court pgalnet the United States ghall be nade on sottle-
manta by the Genersl Accounting Office, * * *

"Except a3z otherwisce provided by law. compronise aettle-~
sants of claize referred to the Attorney General for defense
of fmrinant litigation or sults zgaiost the lnlted States, or
sgeinst its agencies or officials upon obligations or liabil{-
ties of the United States, made by the Attornay General or
any person anthorized by hiw, shall be settled ond padd in a
namer wimilar to jedgments {y like causes and appropriations
or funds available for the pnymentr of sych judzments are here-
by cade available for the payment of such compromise scttle—
nents,” (Underscsring supplied,)

The United States 1o uot naced as & defendaut in the present case
and, although the cause of action arose from an order issued by an agent
of the Covernaent, the judznent i3 sAgainst the individual wao lssued the
otéer. Under the cirecumstances the approdriatinn provided by 31 U.S.C.

124a%would zot be avallable for paypent of 2 judpmenc./ See 1h Cenp. fGen.

933 (19386), Cf, 31 Comp. Gen. 248Y(1952); 44 td. 312V(1964), and casen
therein cdtad,

A3 to the pessible availability of furdas from any other source, it
s well-sectled that the appropriations or funds provided fer regular
tOVarraental operations or activities, sut of wiilch a cause of action
trlsed, are not available to puy judsnents of courts in tae absence of
f?eci it auzhority sherufor.” 40 Conp. Cen. 93,;?7 {1956}, ant cases
S12Taln elnad, We dp wot know of any suct authority vhich would be
8plenble fn tnig case.
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Inascich as wo awthority has beem found to exist for paynent of &
f4pal judgnant in thin case the game ratlonale applies to the avallabilicy
{ funde for a sattleacnt. Accordingly, it {g our deteruination that no
?umh are avallable for puyment of a-settlement,
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