win 7\ THE COMPTROLLER G
)i OF THE UNITED &°
CWASHINGTON, D.C. B eaet

ST AL
FILE: "~ bpate: FEB 281573 7{37/

B-182015 ;
MATTER OF:

Charles J. Guenther - Administrative leave

DIGEST:
The denial of administrative leave to an employse

for time spent in fightins & leccal ficae outsida of

the Govermment installation was a proper exercise

of administrative authority since the Civil Service
Commisgsion has not issued general regulations covering
the granting of administrative leave, and thercfore,
each azency has the responsibility for determining

the situatious in which excusing employees from work
vithout charje to leave is appropriate,

Thies action is a request Ly this Actling Chief Counsel of the
Federal Aviation Admiristration (FiA), Tepartwent of Transportaticn
for e decision as to whether it is within Faa's asuthority to graut
excused absznce without charge to annuel leave or loss of pay,

o &n cmpluyee while he is enpaged in fire fighting or other rescsus
activities seo e manier or nfficer of 8 volimteey fire denartment

in whose arca the Fecderal faocility employing him is located,

As a general rule, we render formal decisions only to heads
of Departments and acencies, disbursing and certifying officers
end to claimants who have filed monatary claims with our Office,
See 31 U.5.C. 74 and 324, liowever, in view of the fact that the
problems involved in the instant situation will be of a recurring
nature, we are treating the request as £f it had bLeen submitted
by the Secretary of Tramsportation uader the broad esuthority
provided in 31 U.5.C. 74,

Mr., Cusnther an employee of the National Aviation Facilities
Experinental Ceater (HAFEC), located in Atlantic County, lew Jersey,
fn the Towaships of Izy Liarbor, CGallcway and ilanilton, is & meaber

"of the all volunteer towmnship fire department and since Januarvy 1,
1970, the elected fire chief. In such capacity lr. Cuenther became
fnvolved in fizhting a house fire in the ares of onas of the
volunteer fire companies, which necessitated the absence of
Hr. Cuenther from duty at the MAXIC for a period of 8 hours. Om
return to duty iir. Cuesnther applied for aduinistrative leave,
pursuant to the provisions of FAA regulations published in
paragraph 71, Order 3400.4, Section J, entitled Emergency Rescue
or Protective Work, This regulation provides that eligible
employees who can be spared wittout interierence with cssential
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sgency operations and obligations may be authorized excused
absence to participate in eiergency rescue or protective work
during an cmergeucy such as fire, flood, or search operations.
Howaver, KMr. CGueather's application for aduinistrative leavs

was deaied Ly the supervisor and section chief. ‘The FAA states
that the HAFIC has entered into reciprocal firefignting agreements
with the local firefighting companies pursuant to the provisions
of ths Act of Msy 27, 1955, 69 Stat, 60, 42 U,S.C. 1856, However,
tha agency firae departmeut was not calied upon tu participate

in fighting thae fire in question pursuaat to the reciprocal
firvefishting azraeaeat, 7The duties of Mr. Cuenthar in HAFED

have no counaction with firefizhtingz, and no counflict of interest
problemis have avisen from his cuiside firvefighilug activity. Tha
FAA estimates that !ir. Cuenther's averzcse annuval absence required
by his emergeacy duties as fire chiei amounta to Z0 hours.

The question, therafore, {s whather an ewmployee who 43 not a
member of the asency's firefishting department should be granted

‘adninistrative Leave Ior the purposa oi fighting e fire in the

surrounding coizjuunity pursuant to activities as a meuber of the
covcunlty £ire department.

Fezulaticns on the subject of granting excused absence to
eaployees without charre to leave (commonly called administrative
leave), applicable caly to dally, hourly acd pilece work employees,
e.g, wags board employees, which were issued Ly the Civil Service
Comuission uder the authority of 5 U.B.Cs 0104 ave contained in
5 C.7.Re 610,231 et saq. Section 610,305 of thig regulaticn
provides in part as follows: .

YAn administrative order may be issued under this
subpart whens

* * ] * &

"(c) it is ian the public interest to relieve
employees from work to participate in civil active-
ftles wiiich the Govemment is interested iu
encourazing.”

Apart from these provisions, the Civil Service Commission has
{ssued no gemeral regulationsg on the subject of granting excused
abgence to euployeas without charge to leave., hLowever, this matter
is discussed in Fif Supplement 9v0~2, Book 630, Subchapter S1l and
undexr adainistrative practice and decisiuns of the Ceneral Accounting
Office, siuilar standards are applied to salaried (General Schecules)
employees.
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Parazraph (a) of subchapter S11-5 of Book 630, FPY Supplement
990~2, entitled "ALMINISTRATIVE DISCHRETION," contains tha following
general instructioas with regard to the type of absence in
questions

"i{th few evceptions, agencies deteming administratively
gituations in which they will excuse employees from duty
without chaxse to leave and wmay by adainistrative
rerulation place any limitations or restrictions they
feal are needed, * w W'

Thus, in the absence of statute, on agency may excuse an employee for
brief pericds of tima without charge of leave or loss of pay at the
discretion cof the anency.

This discretion was linited Ly s declsion of the Cumptroller
Ceneral in 44 Comme Cone 643 (1905), to excusing absences without
chiarge to leave or loss of pay wien suzh abseuce was in connection
with furthariag a fuoactioa of the agency. In 32 Cemp. G, 91
(1952), the Couptroller Censval fouad that tlhare was no lezal
autherdey for 2 federal facility to evpend apprepriated funds
for the purposa of firciighting in civilian cuwnunitles outside
of Pederal resarvations uvaleas federal property was endsngered
by such fires.

To remedy this situation Congress enscted the Act of liay 27,
1955, 69 Stat, 65, et seg., 42 U.S.C, 1535 et seq., by which agency
and department heads wndar regulations prescribed by the head of
the ageacy are autiorized to enter into wutual aid fire-protection
acreenaents with firefichting units engaged in fire-fightiug
activities near bredaral installatious ov activities, and in the
absence of any asreelent, are authorized to render emerzency
assistance in exuinguisaing fires aud preservins the lifs and
property froa tires wiihin the viciaity of any place at wiich
such agency waintains fire protection facilitices. This act narely
‘authorizes firefipghting units of a Uovemment installatica that
have entored into mutual aid agreement to assist leocal firefighters
in fighting local fires. Iliowever, in the case at hand the
Covarm:zent installation's firefichting umit was not called upon
to assist in fichting the local fire and furthermore, even ii the
Government funstailation had been requasted to assist in fighting
the local fire, the ewployee involved would not have been affected
since he was not employed in tha capacity of a firefighter at
NAFEC,
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Since the scope of authority for the granting of time off
without charge to leave in circumstances similar to those in
this case is not clearly
the granting of admninistrative leave is within the discretion of
tha agency, the Ceneral Accounting Office will not question the
denial of such leave. See 33 Comp. Gen. 382 (1974).

defined in law and regulations end since

; BO¥e KELLER .
Yoo BN Comptroller General
of the United States






