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MATTER OF: Cemmerse Bomk of S5t. Charles, Micssuri

DIGEST: Seall Dusiness Adninistration (SBA) is not liable te
reimburse bk for $17,500 lemr dank sufiered on
$23,000 laan it allegedly vade %o amall business
bermwwar on basis of EBA appreval of $15,000 direcd
dissstex lean te barrewsr. Usder prevision in Loan
Autherization autherising FBA %4 céncel loan upon
learning of any adverse clange in borrewur's situation,
SMA was justified in esncelling telance +f lean wpen
learning of such adverse changss, Purikevsorve, facts
do not support estuppel since SIA made a9 nisreprisentetions
te bank snd bank Jid ast saks lesn in reliamce on those
represeatations B4 did maks,

This decision to the Aduinistrater of the Amzl) Business Admine
istxstion (SBA) 18 &in wes to a request from SBA'3 Ganeral Couvassl
for our opinican a5 to whkether YA i3 llable to the Coamerce Bank of
St. Charles in the amouwnt of $17,300, The facts concarning this natter
ars set forth 43 follows in SRA's sulmissions

“An spplication was wade by Midwestarn Diversified
Industries, Inc, (Midwest), for & 315,000 direct
éisastar losm July 31, 1973, The loan was officially
approved by the SBA through the sigaing of an Author-
isation on October 9, 1973 # # &, Tha loan Author-
ization pruvided various conditions for paymeant
fucluding a rimuirement that the SBA recuive a sscond
desd of trust [on] property located at 433-513 Cape
Bock Drive, Cape Giraxrdasu, Missouri.

"Prior to tha iusuance of the above-nentionsd Author-
ization, the Bank had agreed to l:an $25,000 to Midwest.
The SBA was awaxe of this prior to its Authorization.
The loan wes made by the Commerce Bank of St., Charles,
St, Charles, Misscuri (Baak) but the axact date of
disbursement is not knowm. '
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"Aftar the fosuanse of the Atherise i éwmet
divected FRA, by lattarx of Osteber 11, 1973 2 ¢
ts pay tha loen pwcands direstly *» Bank, SAA's
Dissster Offics Coumusl, Fransis 5. ilolem, on
Ostaber 11, 1973, wiets ts the Bemk sdvising it of
the Cectaber 11 Tecuest by Nidwpet # 0 &, Iplan
indicated that the 004 was willing te disburme

' Syekas' imn the intal smewnt of $125,000 a3 requested
b, .3 dervewer with he prevision’ that:

'Al) lsam conditious precedent te dishurse-
mant are couplied with md all lisn pesitioning
is ns represmted by horvewsx.'

"On Jmmary 13, 1974, the S3A advamced to the Bamk $7, 300
with a latter faem Mr. Nolma ® & # stating)

"The remainder of this meney till b dishurasd
vwhen ws recaive a Certificate of Title from
(Midweot) as a skeek for the remsinder of tre

monay is being exdered todry,'

"A cepy of tiils lettor wmas smal Lo Midwest. Alse on
Joomary 13, 1974, Mxy. Nelaa vreta a lettar ¢ & ¢ ty the
Hidwoet atating

‘Prier te further 4.shwrssment of loen, we
mst vreceive & Cartificate of Title shewing
the 55\ as Wld/’ag & Deed of Trust en 433-513
Rotk & & o'

VA topy of this letter waa st to the Bank. Ou the
bottom of ithe fila copy of thia lettar thars is a mta
in handwriting shich i3, in ssammsc, a reninder fer our
file, which atatass

No further disbuzoements mtil evidemse ol
use of precasds i» recaivad and Cartificats
of Title.'

"R. G, Brewmnizg of Cepa Girnzdess Abstract Compamy,
wiote eu Pebrwary 1, 1974, a letter te B4 Breyls, a
Disacter Branch Office swmpleysa of the SBA, iadisating
that ths second doed of trust wiich the L3A had obhtained
did net csver all of the bormower's preperty @ + &,

.2-




B=181432

"Ou Pebranry 11, 1974, Mz, Velam ivots to Mx. Carpemtsar
otmummuxmum

mt-lt..- -qqmuunt 9., This new

“Howwrer, siowtly theveafter the #A becams swmre that
Mémst was »o lauger in business. Ou Febrwary 27, 1974,
Barrell VWesthopsk, the £3A Disagter Office Leam VIficer,
visited the Dank # ¢ + gad teld Mz, Carpante: of the Bank
that Midmoat had closed.

‘"2 Pebrusry 28, 1974, the Bisnster Office of the SBA
voquastad the asmssllirion of the $17,30 chesk repre~
senating the Wlamgs of tiu lomm * & &,

"On March 8, 1974, Oesrpa L. Murzay, the 33A Disastser

'm;h-.-'umu-

eae, OmMesch . /. e sttemey for the Deuk
mode ¢ dovand om (. : XA oy paymemt »f tia remaining
$17,100 = » o,

"Ou Nareh 19, 1974, the District Cownsel for tha SBA
Platrist Offies {in 5. euls, Jela Melley, wiota the
Bank's atiorwey, ® ¢ ¢, and stated:

‘Purther disbucseaent of the ubject loan

was thiminated HSeasuse of Zailure on the

patt of the borrewer to fulfill the conditious
of tha Antherisstien of the sn'lect lomm,'

"Mr, Nelley's lstter raferred ts the above-mentioned

lettex of Osteder 12, 1973, frwm Pissster Cownssl Melsn which
informed the Bank that ail cemditiens precedemt to disburse-
mittt hd ta be wmwplisd with prior to disbursemsnt. Od
October 16, 1374, the wndisbursed loan balence of $17,300
ws cancalled.”
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Subsuquantly, th: bemk requested SBA to vesensider its oem-
clusisn that ns further disbursamsuts esuld be madea %o the Bank
on this lean. Altheugh 5L ¢id review the mtire mciter and
reaffizmed its oviginal cenclusisn, Cwa quantion a9 sow bosn sub-
mitted teo our Offles for a dafi . .itive ruling. It ssatinwas te be
SBA's pesition thet it is met iiabla % the Bank for the remaining
$17,500 bslance of the lsam by virtme of pazugwaph 13 of the Lean
Authnrisation, which astherises tae P'onstar Dreuch Mamager te
cancel the iaitial dishevsment »f the lean or smy subsequent
disdbursemauts Lif there has been sm "adverse cshauge"” ia the bevrewwr's
situation sinca the dats of the loem applicatien., Asesxding teo 53A's
subtnission, i adverse chanmgs did ecewr when the holder of the first
desd of trust indicated sn {ntait te foresloss em tha prepexty which
ssxrved ap security for the DA Jam and vhen the hormewer woat out of
business. SBA furthar swpperts its eunsluatien by referemse to
paragraph 5 of the Autherisstiwm, whieh prevides thet the puzpess
for the ioen was te previde wrkisg espital, which {» obvisusly enly
nesded for a going cencarm, IBA's ximissien alee ephssines thii
not only wers 1o vepresemtations, inplied eor sctnel, ever aade ts the
Baak that it would ' paid reugardlese of Midwest's activities, et
the Back vas specifically infewned thet 2t would omly be peid 1f
cartain condition’ precedemt set ferth in the Lean Amtheripstisn vere
satisfied by Midwest, For tius reagens sc’ forth hereaftar wu agres
with 5BA's conclueim that it is fu w» way liabie to the dank in this
cane,

Paragrsph 1) <f the Losn Asthorisatisn, which is ti.: primary
basis set forth in 834°s ~dmissisn for its desisira te Lancel any
further disburseneats of this lsam, reads as fellews:

“P:ler u» the first dishursanent, 2’ to sssh sub~

sequent déishbursement eu asesumt of the Leax, Jipgs
r shall b in rasaipt of evidawses s texy

to in his sole disctetion, Maat there has besa m
adverse changs since the date of tha Applisatien, er
siance any of the pressiing disbcrsements, er i simse
the date of smsh Applicaticn or of smy sech diswr-oemmat,
ne facts orx civvumstanses héve Decone kuswn or twve
arisen with rospect te the erpmmimatisn, sperations,
businsss preapacts, fimed or othar pwpearty, perivaml,
or in the financial oxr sny ethey conditieon ef Deriswer,
wiic!s would waroent withivlding or mst making any suth
disdbursement ov sny further disbursement.'
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Gader this peevision it {s clear that $0A was justified in refusing

te mahe amy further dishuromnmmts of the leam tpen leamning of the
inpending foveslosure en the real estate which was serving as security
far the loen 85 wall a8 the fast that Nidwest had pens cut of business.
Clearly, either of thess ‘-nl.r-u. sssurring alens, v.ould have
constitutsd an "adversa chenge.

In this vegard, the Damk claimr i{n & letter te 5B dated July 124,
1975, requastiag JBA te resensider its poaition thet there was no
adverse change in Midwest's finmmeial ceudition betwsen October of
1973, vhen the Lean Autherisstion was appwved and Fedruary of 1974,
The Bank argues that if the berrower's credit had beem investigated
and the valus of the vesl estata in questisn verified, the suthor-
{sation might mat have deen 1ssued in the first pla:e. lowevar, gvea
if va asmme, that this is cerrect, the authority of SBa‘s
District 3 woder pavagreph L3 te cancel amy further dis-
bursement of the bhalamse of the leem wuld mot have been atfected.
Paragraph 15 sutierises swsh sancellaticss net only when there has
dosn an "sdverss chumge” in the berrewsr's cituation since tle date
of the applicatien but aige whem the District Branch ¥-unager learns
of faats oy civeumstances consarning the berrewer's bhisiness prospects
of fins ‘'ial condition, of which he say previously have besn unsware,
which wpals verrest witlieldiag or samcsliing further disborsemenisx.
Ia this togard ses Nosee v. United States: 462 F.24 1036 (#th Cir.
1972), in which the Court of Appeals wpheld the suthority of the
Muinistrater of FiA wadar this previaien %o cancel s disaster losn
that had alyvady boen spprovad wpen learming of the cpplicant's
eonticning {nvelvemsat in pamblirg activities.

The mein thrvet of the Bank's argument, although not spacificslly
fdemtificd =2 =vsh, 10 one of sstappel. Thus the Bank claims in its
letter of July 24, 1973, te S3A that it is mtitled te recaive the
balanse of the memey that was withheld by ZBA gince it disbursed the
$15,000 lean te Midwast en the bisis of S5A's loan authorization and
the lettar of Octsder 12, 1973, in which SBA agreed to dishuree its
disaster loam divectly te the Dauk en behalf of Kidwast. The
essantial slements of sstoppel in a cape such as this ens involving
the Dnited States have been statad as followr:

“In evdar te constitute am equitable esteppel
there must exist a false repreassmtation er cencesl-
ment of material facts, it msst have heen masZe with
kaswledge, actual sr comatructive, of tha factas,
the party to vhem it was mede muat have been without
knowledge or the means e¢f knowledge of ths real
facts, it must have been mede with the intention
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that i¢ should be asted on} and the psrty %o wimm
it was nade muot hove reiied ¢n or ssted eu it
Ms prejuiiss.” MV. -‘_m r.
Supp. 24, 28 {®. N.DB. ] e see D=-1014A)1,
Pebzuary 19, 19764,

As suggested ia S0A's siimipeien, 1t 15 clear that the imstast
fastusl situatiem dues wot sppert a swsssssful soteppel argpment
singe seversl, and presidly .11, of the nesessary clanants of ssteppel
are abswmt. PFirst, thcee never weve say fales vepreceitations made by
54 in this case. The veserd damastretes thet fsem SBA's fivst
contast with the Bamk in its letter of Ostsber 12, 1973, F3A eon-
sistently advised the Dank Chat Cas 213,000 lesn esuld smly be dis-
brsed te the Bank Af Midwest sompli~ 4 wiih all of the “eenditivee
precedent ts disbuvemment” whish ware set ferth in the Losm Awther-
isation, Aloe 008 i C,F.Re § 123.10 (1976). Pevageuphs 3 aud 14
of the lesa imtherisatisa fndisata that before dishuwsanent, SRA had
te rossive Desend Deeds of Truat ew twe piries of real setate
descridbed therein an wll as sstisfastery ¢itle evidanes asmserning
sugk real eatate. In subsequent corvispesdense with the Beak, 534
reszated that we fusther dicbursemsnt wuld b made wntil 80
furnished a Certifizate of Title sheouing iheX it hald & Desd of
Trust ou the two prepertiss. As stated abeve, on or efowm
A recaived the required serxtifisates B learaed o
change {x Widwast's finxwial sondition and
ditienal dishursenents as it was sutherised to do In the
isstisn. TYhus it is agpareat that oo nisrvepresentatisus
“b’mo

Meresver, the Bank cismwt evem sotablish that it mads the lemm
te Midwest in reliamss ca whitever repreammistisns were made te it
W EA. As stated isn 83A's sudadssion, the Besk sgreed ts loam
$25,000 t» Midwast st seme time prisrx ts the is
Aathorisction by SBA, altinugh the st dats of disbursement of
the lean 15 ot kaowm, The letter dated Osteder 11
Kidwast to SBA specifically roquested 634 W fome
ta Midwest and the Bank "se that the preceeds from the ® & * lean
ssthorisatisn, som be noed te
domand mote held by this bawk in the aswest ¢
implies that the Bank hed already made its leam
ocsnlitisnclily agresd ts dishurse any funda t»
indicating that the Damk's dscisien te nake
been dased on any representetisns frewm S$BA that
lisbursed te the Bamk, 1If the Denk disbursed i
Midwast en the basis of the Luea Autherisstien aless
case, it of ecourne did m ot its onm
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st, Charles

R.F.KELLER

lp.pu;, . Comptreller Genersal

of the United States






