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. MATTER QAF: United Paint Mapufacturing, Ine, f)- 57'57

DIGENT! l?llogatiou that gpecifications gre ynduly
strictivé]heemise profuct requived by

fpeeifications is manvfactured by only tuvo
suppliers is not substantiated sipce stated
features of gpecifications are found to neet
the minimum needs of the Government and all
firims conpertent in the fleld of application
of product vere free to bid,

- 2, Large lLusinces concerns may sunply product
speeified to srall buriuess eontractor under
.emal) bhusineurs set-aside since requirement
that end item be munufsctured or produced by
anall busdness concern ia pot opplicable to
constrvection contract envisloncd by gellicita-
tien,

3. Protester advised that it s assuned that
contracting cffice will take allepationg
concerning low bidder's responsibility sct
forth iIn letter to GAO, copy of which pro-
teater sent to contracting office, into
coneideration prior to naking award and that
if contracting officer finds bidder respon-
sible there would be no basis to disturb
finding absent demonstration of fraud in
determination,

Invitation for bids (IFR) N62474-74-B-1029, issued on March 21,
1974, by the Western Division, Naval Facilities Engineering Command, §oV
called for bids for roof repairs to Building No. 511, Naval
Communications Station, Stockton, California, in accordance with YU ?Zﬁj/
NAVFAC Specifications No, 12-74-1029, 7The specifications as issued
called for the application of sprav-in-place polvurethane foam with
a silicone rubber roof coating. ‘The physical properties of the

silicone rubber coating were set forth in paragraph 6.2 of the
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specifications, The procuremont is a total set-aside for smpll
business, Paragraph 10(b) of Secction 1A of the IFR contained the
following definition of a small bhusiness:

"(b) DEFINITION: A 'small buginess concern' is
a conceyn, ipcluding its affiliates, yhich is indepen-
deptly owned and operated, is not deominant in the
ficld of operation in which it is offering on Gavern-
ment contracts, and can further qualify under the
criteria set forth in regulations of the Small Business
Administration (Code of Federal Regulations, Title'13,
Section 121,3-8), 1In addition to meetinp these criteria,
a manufacturer or a regulay dealer submitting offers
in his own pame must agrec to furnish in the pevfor-
mance of the contracts end ltems manufactured or
produced by asmall business concerns: Provided, that
this sdditional requirement joes not apply in connec~
tion with construction or service contracts,"

By letter of April 25, 1974, United Paint Manufacturing, Inc,
(United Paint), protested on the grounds that the physical prop-
erties of the silicone rubber coating listed in the specifications

4 described a proprictary product of Now Corning corporation (Dow),ﬁ.??-@f
and since there are only two manufacturers of the silicone rubber
5"coating, Dow and the General Electris Corporation (GE), the €. 303

— specifications are unduly restrictive, United Paint also arpues
that since both Dow and GE ave large business concerns, the
procurement is violative of the prohilLition (set out in 10(b)
nf the IFB, quoted above) against large business firms supplying
materials as vendors under procurements restricted to small
tusiness firms. United Paint further stated that one of its
products "DIATION," an acrylic elastomer rubber coating, was not
only nonproprietary, but is equal or superior in performance to
the silicone rubber coating called for by the specifications,
In-this connection, Amendment No, 002 was issued by the procuring
activity to amend the specificarions so as to avoid any implica-
tion that the product of only one silicone rubber coating
manufacturer was acceptable, Howvever, the amendment did not
allow the ute of United Paint's “"DIATHON" which has an acrylic
base,

Bids were opened on April 29, 1974, with the following
five firms responding to the IFB:
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D, K, Lane, dha Western $ 89,494,00
Applicators
Robert Friddle Co, 97,275,50
linicote Systems Curp. 98,503,09
Acme Roof & Paint 112,575.00
The L1llis Co, 131,542,00

Regarding the question of whether the specifications are
unduly restrictive, Armed Services Procuvement Regulation (ASPR)
1-1201(a) states that specifications shall state only the actual
minimum needs of the Governnwent and showld not have any restric-
tive features which might limit acceptable offers tn one sup-
plier's produets, or the products of a relatively few suppliers,
However, we do not believe thig would prevent the insertion into
A specification of requirementn for supplies which anly two
suppliers are able to produce, provided these vequirements
represent the minirun neecds of the Governnmept:, It should alpo
be observed that the restrictive specifications complained of
affect only the siupnliers and therefore all firms competent
in the field of npp]icatinn of the product wvere free to hid,
as vas done here by five firms,

OQur Office has consistently held that the adwinistrative
agencies have the primary responsibility for drafting specifica--
tions which reflect the minimum needs of the Govermment, and in
the absence of evidence of a lack of a rvasonable basis for the
action taken we are not required to otject to same, B-175942,
August 24, 19723 B-174103(1), Vnvember 18, 1971,

United Paint alleges, however, that the Civil Engincering
Laboratory (CEL) at Yozt Huenecme, California,has stated that
DIATHON is highly ncceptable for use by the Navy over sprayed
urethane foam roofs. However, this same activity rccommended
that the procuring activity use the silicone rubber coating rather
than DIATHON, Ve have been advised that CEL's recommendation was
based on several factors including (1) ease of application, (2)
veathering characteristicsa, and (3) known longer term performan:e
properties, We have also been advised that these factors have

o OO NN RLABLE
\ (. JAR)



B-181163

heep established by shovt term laboratory and ficld data pener-
ated hy CIL, information obtained throuph contacts with the
voofing industvy, and informatjon rrom the United States Burcau
of Reclamaticn Research laboratory (USBR), henver, Colorado,

The USBR nas investipaeted availsble continpy systeme for urethane
foams over the last five to eight years, FKegavding DIATHON, CLL
adnmits that it 1s eany to apply, lower in cost than the silicones,
atd would Appes¥ to have the flexibility pecessary for protect-
ing urethane foam roofs, However, CEL states that DIATHOM'e
longer term performence churacteliatics have not been establiched,
Algso, according to CIL, since DTATHON has a relatively high solid
content, it wust dry for a minimun time undey proper hunioiry—
temperature condition before coming in contact with roisture

such as dew or rain. 1f moisture contact ocvcurs tet seoon after
application, the voatings tend to resolubilize and wash from the
roof,

In the presenr case sufficient evidence has not been sub-
mitted to overcome the validity of the procuring activity's
determination that the silicone rubber coating was the oply coating
vhich wvould mneet its needs,

Concerning the next contentden that since Now and GE are
large businens firms they should not be permitted to supply
materials under a procuvement vhich is restricted to small
business {irms, we note that the second tier restriction to
small buriness firms set out in paragraph 10(h), quoted ahove,
do2s noc apply to construction or sarvice contracts, In that
connection, paragraph 12 of Sectiopn 1A of the solicitation states
that the convract will be executed on Standavd Form 23, vhich is
the form for construction contracts, Therefore, the exception
in paragraph 10(b) 1is applicable.

Accordingly, the protest is denied,

In a May 16 letter, Upited Paint raises some question as
to whether Western Applicators would be a responsible contractor,
The determination of a proposed contractor's responsibility is
largely within the discretion of the contracting officer, The
contrazting activity must handle the day-to-dey administration
of the contyact and bear the brunt of any difff{culties experienced
by reason of the contractor's lack of ability. Since we note
that United Paint submitted a copy of the May 1G letter to the
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contracting pffien, We Assume that 1t 11 take the allcgations
Contained thereip into Considiratig;, prior tq mak fng; any awayd,

of oup Office thay {f the Contract (py officey PUrsuant g applf-~

cable regulatiopg Finds thyy Hestapp, Appiicato, g ig q Yesponsihie
biddop there would he po basig for ciscurbing taao finding abgent

a dcmonstration ¢f fraud in the detezmination.

7
S,

S Comptroller General
of the Unigeqd Stateg
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