e 4790

: \") THE COMPTADLLER WENERAL

DECISION \1".&1 OF THE UWNITED BTATES
' i ",‘%,3.;;" WASHINGTON, D.S. 2RDOB4a8
o . ! . \nu-‘i";
WA, g g Yncss
/ / .fz'7(c' S ﬂ / ferectvon for finreasensble % L 0
/1 s/ ) Ay v ]
FILE!: B-181057 DATE: July 23, 1474
MATTER OF: C, J. Coakley Company, Inc, PR
|
DIGEST: Contracting officey's cancellation of IFB
because two bids received were excessive
and subsecuent nerotiation of contract was
pioper, regardless of fact that erropr in
Goveinment estimate was subseouently
discovered increasing amount of estimate,
since blds as compared with revised Govern-
ment estimate were still considered excessive,
Moreover, protester's allegavion, that GSA
knew its low bid was yeasonable but refused to
sustain its protest under mistaken belief that
1t (GSA) lacked authority to do so, is viewed as
, academic and will not be considersd since GSA
u denies ever having considered protester's bid
' reasonable,
On March 1l, 1974, the General Services Adminlstration
(GSA) opened bids responding to an invitation for bids (IFB) for
the construction of wall and ceiling systems at the Washington
Technicel Institute located in Washington, D.C. The following
two bids were received: -
C. J. Coakley Company, Inc. ° $935,97T7
, John H, Hampshire, Inc, 993,000
! The bids ware determined to be respectively 24 percent and
-g 42 percent above the Government's estimate of $753,717.00 for the

contract work, thereby raising the question of whether the bidu
were unreasonable, should be rejected, and negotiations undertaiten
in accordance with the provisions of Federal FProcurement Regula-
tions (FPR) J.-a.uo!;-l(b,;(s) and 1-3,214, It should be noted at
this point that the protester, C., J. Coakley, uses its own

bid as the base for cost comparison, i.e., the Government's
estimate of $7%3,717 is 19 percent leas than Coakley's bid

price orf $935,977 rather than the protester's bid being 24
percent higher than the Govermment eatimate,
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After a careful review of its estimate and deliheration
by the Board of Award, the Government's Construction Manager,
and the contracting officer, it was concluded that the bids
were unreasonable, Accordingly, the bidders were notivied by
letters of April 5, 1674, that their bids had been deteymined
to bhe unreasonable and that negotiations would bhe underteken,
Goverpment revresentatives mat with Coakley on April 12 apd
Hampshire on April 15 for the purpose of pinpointing the reason
why the bids exceeded the Government's estimate by such a
substantial margin. Fven though the basic estimates were
revieved in considerabls detail, the Goverpment was unable to
find any item that appesred excessive nr unreasonable,

On April 10, 197h, Coakley yrotested to our Office against
the detemination that ity bid was unreasonesble, In support
of its protest Coakley cited the fact that Hampshire's bid was
evén higher than its own bid, and therefore the Government's
estimate mist be incorrect,

On May 3, 1974, the proposals submitted pursuant to
negotiations were opened and they were in the following amounts:

John J, Hampshire, Inc, ~ $377,565
C. J, Coak-ley CO., Inc, 89‘“’1‘00

After a Findings end Determinatlon of urgency pursuant to

FPR 1-2,407(b)(3) and (4)(ii), the contracting officer, awarded
the contract to Hampshire on May 13, 1974, without awaiting

the resolution of the protest. . :

At some time subsequent to bld opening a mathematical
error in excess of $'7,000 was diacovered in the Govermnment's
estimate, which raised it to $800,351.

In its letter of Muy 30, 1974, Coakley maintains that
GSA did not devote sufflcient effori to assure itself that
Coakley's bid price was in fact unreasonable, and that GSA's
attempt to verify ite estimate was inadequate in light of the
unstable economic conditions and the fact that two experienced
contractors had submitted bid prices which exceeded the Govern-
ment eatimate., Coakley yoints out that GSA's verification
efforts failed to uncover the above mentioned mathematical error,
and that GSA was aware of the unstable economic conditions and
their effect on building costs as evideaced by the increase in
the Government's estimate from $681,000 in November 1973, to
$753,000 in March 1974, a 10,5 percent increase,
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In further support of its contentiop that its bid price
wag pot unreasonable, Coakley points out that & :n after nego-
tiakzions GSA was only able to abtain a low proposal of $877,565,
which is only 6,3 percent ($58,421) less than Coakley's low bid
or approximately 9,5 percent above the Government estimate,
Coakley states that even the figure of $58,421 is an over-
statemrent of the reduction in price obtained by rejecting the
bida and negotiating, since arter the bids were rejeated G347
issued Amendment No, 9 which stated that aite office, change
room, and storage space facilities would be provided the cop~
tractor at no cost, According to Coakley these changes permitted
a cost savings of $23,990 and if this cost savings is taken into
consideration the actual difference between Coakley's low bid and
the award price i1s only aprroximately $34,000, or 3,5 percent,

Coakley maintains that under the atove circumstances, GSA
recoghized that the bid price of Coakley was not unreasonable,
but refused vo sustain Coakley's position, assuming errvoneously
that it (GSA) lacked the legal authority to suatain the protest,

There is no question concerning GSA's authority to cancel
the IFB 1if the bid prices are unreasonsble and to negotiate,
FPR 1-2,404-1(b)(5) states that Invitation for bids may be cancelled
after opening but prior to award when "all acceptable bids recejved
are at unreasonable prices" and FPR 1-3,214 permits negotiation
without formal advertising if the bild prices after advertising are
vot reasonable, Also, section 10(b) of Standard Form 22, which was
included in the IFB, provides that "The Government may, when in its
iaterest reject any or all blds * * #," The primary question would
appear to be whether GSA was justified under the circumstances in
canceling the IFB, As previously mentloned, at bid opening Coakley's
bid under the IFB was 24 percent above what was then the Govermment's
estimate, 1.,e.,, $753,717. Actually the Government estimate at that
time, had the mistake Lieen discovered, should have heen $800,851,
However, even if we use this figure, Coakley's bid of $935,977
was still approximately 17 percent higher than the Government'a
estimate, This Office has upheld the rejection of bids and
readvertisement where the lowest eligible bid 2xceeded the Govern-
ment's estimate by as little as 16 percent, 36 Comp. Gen. 364 (1956),

Regarding Coakley's contention that ever. after negotiations,
GSA was only able to obtain a low proposal of $877,565, which is
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a mere 6,3 percent less than Coakley's low bid of $935,977 and
that even this difference is suspect in light of the $23,990 cost
savings permitted by Amepdment No, 9, mentioned above, it should
be pointed out that the contracting officer did not hav- the ben-
efit of the proposal prices when he made hii decision to reject
=11 bids, Furthemore, upon such rejection the original bids

are no loneer material or etfective for anvy vurnose whatsorver,
36 Comp, Gen, 364, supra, JTn addition, GSA states that the cost
saving realized by Amendment No, 9 would te $5,180 rather than
$23,990, Regardless of which fimure is used, ithe fact remains
that even in retrospect Coakley's bid vrice would he considered
excessive, In this regard, we were advised by GSA that on jobs
of the nature here involved if the bid pricz is within approxi.
mately 10 percent of the Government estimate it is considered
yeasonable, Thus, even if wa were to reduce Coakley's bid price
by $23,990, its bid would still be approximately 12,5 percent
above che Govermnment's estimate, Moreover, the negotiations did
result in A proposul price which GSA considered r:asonable,

In reference to Coakley's contention that GSA did not devote
sufficient effort to assurve itsely that Coakley's bid price was
in fact unreasonable, and that GSA's attempt to verify its estimate
vas inadequate, we ave advised that the services of a construstion
manager, who was prewjumably competent, were retained in order ton
nunsish, GSA in the preparation of its estimates, The major services
furnished by the ronstruction menager were contimous market
surveying, projection uf costs trends, and the preparation of
estimates at frequent intervals, The record indicates that the
construction manager's original estimate made in November 19732
vas reviewed by GSA's (ost Engineering Branch (who are alsc
regularly engaged in pyeparing Govermnment estimates on construc-
tion work and also make every effort to keep themselves informed
of price escalation trends) and it was concluded that the estimate
was gound, And, as pointed out by Coakley, the Government was
avare of unstable economic conditions since the Government's
March 1974 estimate was revised upward to $753,000. Moreover,
after hid opening the estimate vas carefully reviewed and nothing
wag discovered which would indicate that the estimate was insac-
curate, While a $47,000 error in the Govermment:'s estimate
was subniequently discovered, we are unable to find that the
contracting officer's acceptance of the Government's estimate
wag without a reasonable basis since the record indicates that
every poisible effort was made to nssess the accuracy or
inaccuracy of the Government's estimate,
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Concerning Coakley!s contention that the fact thaut two
vidders, themselves and Hampshire, subnitted bids which were
substantially higher than Che Governmont's estimate egtablished
that the Government’& estimate was erroneous, we do not believe
that such a fact, standing along, is sufficient evidence to
establish the reasonableness of the bidders' prices and the unre-
reasonabicness of thc covarrment'a entimote, To rile ethervice
would permit Covernment estimates to be nepated at any time 8
pidder's price wWas not in line with the estimate, merely by
evolving & possible hypothesis which might explain its higher
vid, However, we do feel that when suth ciyrcumstances oceur
the agency should be on notice of & pnssible error in its esti-
mate, and should, &8 was done here, carefully reviev its estimate.

Undexr the circumstances, we 8re unable to conclude that the
contracting officer's determination, that the prices received
were ex,essive and should be rejected, was &n apuse of the broad
di seretion vested in the contracting officer, or that such
decision was without & cogent or compelling reason. L7 Comb.

Gen. 103 (1967)3 50 id. 177 (1970),

Finally, Coekley meinteins that GSA recognized that the

bid price of (onkley was not unreasonable, but refused to sustain
Coakley's position, agsuming erroneously that it (GSA) lacked

the legal authority to gustain the protest, csA denies that it
ever recognized that Coakley's vid price was ressonable, Con-
gequently, the auestion of GSA's legsl authority to sustain
Coakley's protesd 45 an academic issue snd will not be considered.

For the above reasons, the protest 18 denied,

ﬂ)/} v ddan.,
Deputy Comptroller neral

of the United States
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