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The Comptroller Gensral

The Treasury Departmect, Division of Pinancial Heuagement,
washingten, D, C,, has forwsrced the file pertaining to am award
made by the Foraign Claims Settlement Coomission of the United States
to » Dov daceased, pursuant to Title I of the
Intmt.timl Clalms Settlemant Act of 1%49, 22 V,.S.C. 1625{c), eas
asended for determination of the person(s) entitled to payunt now due,

The recsrd shows that vas {ndebted’ to the
United Statas at the time of his iuth {n the nount of $689,33, which
represents am emergency financiel assistance losn by the Dapsrtmemt of
State for transportation of himself and his two sons from Varsaw,
Poland to Evenstom, Illinois. The loan was received by the sgwardee
from the Counsular Section of the American Embassy at Warsaw, Poland
oa April &, 1948, for repatriation expenses,

By latter dated November 30, 1973, we advised Treasury Department
that the smount of $409.67 vow dus under award Mo, P0-02206 is for
depesit to the miscellaneous receipt account, 033060, in partial liqui-
datfom of the debt, leaving s balance due the United States of $279,66.

t office was further advised that after the indebtednsss to tha
United Statss 12 fully liquidated,  is the party ia
interest entitled to tha balence due as payer of the funsral expensus
of -, deceased, up to the smount of tha expeuses,
gl,“!o&o s

The Treasury by letter dated Dacambar 11, 1973, requested this
0ffice to reconsider our detsmination on the mattar in light of the
taterials attached and are holding our latter of Novembder 30, 1973, in

wbeymee.

S{nce Treasury has requasted this Office to reconsider our previous
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dotarminstion in the case, thae mattsr {s submitted for your considaration,
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Indorsenent

Director, TCD

Returned. The materiale attached to your submissicn consist of
copies of an informal memorandum dated December 18, 1966, a letter
dated December 19, 1966, from the Geperal Counsel of the Treasury
Department to the Assistant Attorney General, Office of lLegal Counsel,
Departnent of Justice, and his reply dated December 22, 1966. Each
of thesa, in effect,concludes that payment of awards under title I
of the Iatermational Claims Settlement Act of 1949, as amended, are
not subject to sctoff againat amounts due the United States. For
the ressons discussed below we agree that 1t would not be proper
for tuis Office to collect the amount due by setoff in this iustance.

Tha right of setoff is inherent in the Uaited Statas Goveranent
and 1s grounded in the common-law right of every creditor to apply
unappropriated money of his debtor in his h:zds to the extinguishment
of claims due {rom the debtor. . United States, 40 U.S.
336; :Vv. United States, 98 U.S. 179. However, as stated in

8 A.L.B. 2d ib9, it is also a well-settled general rule that:

"The terms set-off and counterclsix imply zeciprocal
damands existing between the same persons at the samce time,
and it is a well-settled general rule that if a demand or
claim 13 to be set—off or couaterclaimqd in an action, the
sat-off or countarclaim and the action must be between the
same parties, gnd between them in tha same capacity * #* =*,
Woile soma limitacions to this rule, real or seeming, have
been made in a few iastances, it may be safely stated that,
generally, it is applicable in principle so as to deny the
right of a trustee to withhold truet payments from a bene-
ficlary in order to obtain payment of a personal debt of
the latter to him, or to set off such debt against payment
to the baneficiary."

o
See also /v, Brown & Soms, 168 P. 2d 153 (1946); 80 C.J.S.
Set-off §30.

QOur Cffice recognized the general rule stated above in 43 Coup.
Gen. 249 wherein wa d¢id not allow setoff against Yederal priscnera’
trust funds without the priscners’' comsent. In that case only two
parties were involved Federal prisoners and the United States Govarn-
Dant . wvhersas in the instant case three partiecs are involved. The
claim {n question is not against the United States Government, but
against the Coveranmeat of Poland since, as discussad below, the
Unitad States is not only a creditor, but alsc a trustee of a fund
i;ym wvhich payremt 13 to be mada.
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Pursuant to the Agreement with the Government of the Polish
Peopla's Republic Regarding Claims of Hationals of the United States,
July 16, 1960, 11 U.S.T. 1953, T.I.A.S. No. 4345{/(hereinafter cited
as Polish Agreement), that government agreed to pay, and the United
States Government agreed to accept, $40,000,000 in full settlement
and discharge of all claims of naticnals of the United States against
the Government of Poland on account of nationalization and with re-~
spect to other rights and interests to property. The Foreign Claims
Settlement Commission has authority pursuant to title I of the Inter-
national Claims Settlament Act of 1949, approved March 10, 1950,

64 Stat. 13, as amended, 22 U.S.C. 1621Vet seq., to recaive, examine,
and rexdar final decisions with respect to thess: claims. .

Title I was originally enacted to provide the Commission juris—
diction to receive, examine, adjudicate and rendexr final decisions
with respect to elaims of the Goverument of the United States and
of nationsls of the United States against the Govermment of Yugoslavia
and othar foreign governments arising out of the nationalization or
other taking of property. The Agreement with the Pederal Paople's
Rapublic of Yugoslavia Ragarding Pecuriary Claima of the United
States and its Naticnals, July 19, 1948, 62 Stat., 2658, provided
that $17,000,000 de paid to tha United States in full settlement of
such c¢claims against that Government,

8. Rep. No. 800, 8lst Cong., lst Sees. 3 (1949), described the
Yugoslovian paymsnt a® follows:

"This sum cas baen deposited and covered into the
Treasury as a trust fund to ba paid out to the respective
claimants under the aforesaid agreement.”

The payment vas similarly described as a trust fund or esczow account
vith the status of the United States Government baing that of trustea
{n Bouse dsbates on July 5 and 6, 1949, 95 Cong. Rec., 8837 and 8979,
Tespactively. '

Title I, 22 U.S.C. l623(a)ﬁyptovides in pertinent part: ik
"The Commiseion shall have jurisdiction to receive,

exgnmine, sdjudicate, and render final decisions with re-

spect to claimas of * & * naticnals of the United States

® ® % {ncluded within the terms of any claims agreement

on and after March 10, 1954, concluded btetween the

Covernment of tha United States and a foreign povernment

4 & & gimjlarly providing for claimsg * * #* aggainst a

foraign government, ariasing out of the nationsliszation

or other taking of properzy # ¥ &V
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The Polish Agreement £ vithin the purvisw of these provisions.
Sss also 22 U.8.C. 162%Ywhich—

" % & & craated in the Treasury of the United States
(1) a special fund to be known as the Yugoslav clainms
funds; and (2) such other special fimds us zsay, in tha
digeretion of the Secratary of the Treasury, be required,
sach to be a claims fund to be known by the name of the
foreign government which has entared into a settlgment
agreement with the Covernment of the United States * % ="

The section also provides for paymant on sccount of gwards certified
by the Commission from the sppropriate fund created pursuant to the
section, with respect to claims included within the terms of a clainms
settlement ggreement coneluded between the Government of the United
States and & foreign governzent as deggribe in section 1623(a) supra. :
R &2 - s »

& further 22 U.S.C. 1626(b)PK A% Yxpress provision for

{ons from payments, and from '.‘ féd into any special
fund subsequent to July 24, 1568, as vu ,,'t for expenses
incurred by the United States, and f&Y" ig the amounts so de-
ducted {nto the Treasury to the credit of milcellaneouo tecaipts,
Subsection (c) of that section also provides that paymants shall be
nade only to the person or persons on whose behalf the award was

wvith certain stated exceptions. As stated in 35 Op. Atty. Gen

$41V(1929) which considered a eomewhat similar statute and which
soucluded that seroff wvas not proper:

"Cougress having provided expresaly for some de-
ductions snd tramsfers, it is parhaps not unreasonable
to assume that it did not coutemplate any others." See
also United States v, Weld,Kb 127 U,S, 51 (1888).

In view of the foregoing, and sbeent any language to the contrary
in the Polish Agreemsnt, it must be determined that the United States
Government holds the 540,000,0GC in trust to pay claime against the
Covernmant of Poland as awarded by tha Commission and without diminu-
tico except as expressly provided by Ceongress, Therefore, the award
13 10t subject ®» satoff procedures and your previcus determination
included in your latter of November 30, 1973, to the Treasury Depart-
ment should be revised accordingly. Cf£. 20 Comp. Cen, 518Y(1941).

Paul G, Demblirg
Cenaral Counsel






