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The Coaptroller General 

The Treuu-ry O.parb1.ent, DiYhioll of Financial Manqement, 
waeklqtoo, D. c., hu forwar~~d the file pertaining to m award 

1 1 
,/ ~ 

9ada ~ the l'orelp Claim• $ettlement Cocaiuion of the UniUd Stat•• 
to 1 , , cov daceastd, pvr"'1Clt to Title l of the 
tateTDlitioa.al Cla.iaal Settl-...nt Act ot 1949, 2l u.s.c. 162S{c), a• 
~ for fft•raiJlaUou of tJw parHU(s} et1tl9'! t" paymn.t not. due • ., 

The HC•rd 1hov• tbat . YU ind•bhd ·.to the 
Unite4 Stat•• at the ti.ae of hi• •••th !n th• lllOUDt o! $689.33, "'1hich 
repreMDtl • _.ra·ency finandd autatenc• loau by the D4tpsrtmet of 
Stet• tor tranqort.atiota of hiJuelf ad hi• two tou froa \l:arscv, 
Pol.U to !vautollt IlUn.ob. . Tb loan vaa Yeeeintf by t1'e av.rd" 
frm the Couatular ~tl.o• el the Aaiedc.an Eabauy at Varaav, Poland 
ou AJril 4, 1948, for npatriatiOA expenu•. 

ly letter data.I NoY91Mr '°• 1973, w &4vbed l'Te&aUT}' 0-partm"Dt 
that tM ..-t •f $"°9.67 DOV 4.,. under award Ho. 10-022(}6 h tor 
Mpt11t to the aiacellawsu rec•1•t account, ()'~• i:l partial ll~i­
.. tioa of th.I 4•i.t, lM•iaa • hlae• 411• the tJDtted St.at.a of $279.66. 
ft. . t eff~e WU flsrtlaar ant.eel tMt after tH UHlabtMMU to the 
hlt.4 State• u fully U.~tdated, . 1a th• party ia 
latenat atitld to the Mloe• due •• pay•~ of lb ftmer&l expuH• 
ot - ~ , 4eicea1M, up to ti. alOWt o! the expnH•, 
$1,463.00. / 

TM Trusury by letter cl•ted O.CalMr ll, 197', reciu«ated this 
Office to MCOUider our detararl.nation ou the &attar in Hght of the 
ttatarub attaclaed and are holding OV?' letter of ~vmber 30. 1973, in 
&Mynu. 

Siae.e TrH1ur1 hu t'eq\;Ht~d thi s Office to reeensids!' our prevtoua 
dot4mt?Ut1on in th.a ease, th4 m.att.a r ia iubm.itted for your eonaidna tion. 
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Indonenent 

Director, TCD 

Raturned. The m.steriale att~he<l to your &ub:niesicn consist o! 
copies of an infort14.l =ecorandum dated DececlJer 18, 1966, a lotter 
datad December 19, 1966, frorw the Gen@ral Counsel of tte Treasury 
Department to the Assistant Attorn~y General, Office of ~gal Counsel, 
~partQCnt of Justice, and hie reply dated DcceUlher 22, 1966. Each 
ot theso, 1n eff~ct,concludcs that payment of aYards under title I 
o! tuu I~teniatioual Clains Settlament Act of 1949, as ~nded, are 
not subjoct to actoff against Cll:lOunts due the United States. ?or 
the T1Usoos di1cuaseu below we agree th~t it would net be proper 
for tt.ti~ Office to collec:t the nr.10unc due by set"off in this iustance. 

Tho right of ~tof f is i?U'1i!rent iu the Uaited Statds Covernoent 
a.nd is grounded in the co:mmon-lnw r.i~ht of every creditor to apply 
unappropriated money of his debtor in his h.alfd5 to the extif:.guishment 
ot claim.a due .Jtltl !rom the debtor. _ Kr. United States, 40 U.S. 
336; ~'fr. t'nieed States, 98 U.S. 179. Rovever, a.s stated 1n 
8 ~.L.R. 2d 209, it is nlso a ~'ell-settled general rule th.at: 

"The terms aet-of f .and counterclaiz. imply reciprocal 
dmunda ex.11 ting between tha same penons at th• a~ time, 
and it 1- a well-settled general rule th.lit if a ddmand or 
claim b to be aet-off or colliltercla~d in an action, the 
Ht-off or countarclai.m· and the action must b~ betwe.en the . . 

same parties, ~nd between them in tha S4ae capacity - * • . 
While 101MI liait&CiOtlS to thia rule, real Or teeming, have 
been mad~ in a fe~ instance~. 1t m4Y be 1afely stated that, 
generally. it is applicable in principle so as to deny the 
ri&ht of a trustee to withhold trust pa)"!3ent9 from a bene­
ficiary in order to obtsin paytte.nt of & personal debt of 
tba latter to him, or to set off such debt against payment 
to th~ beneficiary." 

See also 
S.t-off §.50 • 

fv. 5rmm & Sons, 168 P. 2d 133 (1946); 80 C.J.S. 

. . Our Office recognized the general rul& stated ~bov~ in 48 Cot-47.p. 
Ce.n. ~49 whe~in ue did not allow setoff a~a1nst Federal prisonera 1 

trust fund.I without the prisoners' CO!.l.sent. L~ that cas~ only r10 

parti~e were involv~d, Federal pri!loners and the United States Govern­
R¥1nt : vher aaa in t he instant case thr~e parti as are involved. The 
cl..ai.m in qu s t i O'll. is not aga1n$ t the Uni t ed S ta t~s Gove!nment, but 
~inst t h C-over~t of ~oland s i:tc~, ~ s discuss~d below r t~e 
lJnit:ad Statu il1 n ot onl:1 n. creditor , but. alsc a ::r .!Stee of a ~u."ld 
fr~ rilich P3Y't:li--rn t ia to be ::lade • 
. ~ 
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Pursuant to the Agretr.Dent with the Government of the Folish 
People'• Republic Regarding Claims of Nationals '?J the United States, 
July 16, 1960, 11 u.S.T. 1953, T.I.A.S. No. 4545\Y{harei~after cited 
aA Poli.ah Agreement), that government agreed to pay, and the United 
Stataa Government agreed to accept, $40,000,000 in full s~ttleme.nt 
and discharge of &11 claims ·of na.tiona.l.s of the United States against 
th• Government of Poland on account of nationalization and witli re­
•pect to other ri&hts and interests to property. The Foreign Cl4itlS 
Settlemant Commission has authority pursuant to title I of tho Intar­
national Cl.aiJIB Settl.ament Al:!t of 1949,,,;ipproved March 10, 1950, 
64 Stat. 1.3, u amendad 9 22 U.S. C. 1621\Y .!..!:. seq. , to recai ve, examine, 
and ar..dar Una.1 deci.dcms with respect to thest! claims. . 

Title I vaa or1gi7.lally e.o~cted to provide the Comn.ission j~ris­
diction to rcce.ift~ exwmfo•. adjwiicata and re:nde.r final ~ciaion& 
with respect to ehima of tha Government of the United Sta.tea and · 
of utionala of tha Uni.tad St.atu •&•inst the Government of Yugoslavia 
and otbar f ore.ip 1ovarnmenta arlaing out of th• nationali%ation or 
ot.Mr taking of property. The Agreement vith t~ Federal Peopl~' • 
bpuhlic ol Tuao•lnia Regarding Pecwtiary Claim1I of the Uni tad 
itataa and it.a Nation.ala, July 19, 1948, 62 Stat. 2658, provided 
th.at. $17,000,000 be paid to the United States in full 1ettleimnt of 
8UCh c.WJQ apll..at that Govenu:rient • 

. s. l.ep. No. 800, 81.st Cong., lat Sees. 3 (1949) 1 described the 
!'lp>alorlan payment u f ollOVll : 

"Thia 1UJ1 nu baen depodtd and covered into the 
TTunry u a truat fund to be paid out to the respective 
claiaanta undar the aforesaid agreuwmt." -· 

The paymnt vu 11m:ilarly ducribed aa a trust fund or etc ow account 
with the natu of th• United State.a Government bein8 that of trustee 
in Bouae d.abatu qa July 5 and 6, 1949, 95 Cong. Rec. 8837 and 8979 1 

r.a~ctively. 

Title I. 22 u.s.c. 1623(a),#'provides in pertinent p~rt: 
''The Con:mUeion shall have jurlsdi.ction to receive, 

e1&I!ine, adjudicate, a.nd render final decisions with re­
spect to clai:ns of * * ~ nAtiouals of the United States 
* * * included within the tcnins of. any claims agreeme:it 
on and after Marc.b 10, 1954, concluded between the. 
Covern.118nt of the United States and a foreign government 
~ * • e1mi1arly·providing for claims•* *against a 
!or ign 3overnment, urieing out of the nat ionAligation 
or 0th.Gr taking of. pr07erty * * ''." 
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The Poli.ah Agt·eement fal)..a within the purviav of these provisions. 
Saa ilio 22 U.S.C. 1627lf ilhic."1-

" • * • created in the Treasury of the- Unitad Stataa 
(1) a •p•cial f Wld to be known u the Yugoalav cls.b.9 
funda; and (2) 1uch other special funds &• 'mll'Yi in th• 
di.acretion of tha Secret~ry of the Treaaury, be required, 
sach to be a claima fund to be known by the nam• of the 
foreign &ovornment which h.&.s entered in.to a settlflment 
agr~t with the C:O.ernmant of the United States * * *·" 

'!'be aaction a.110 provides for payment on cccount of avarda certif 1.ed 
by tha Coma:f.Hiocl !rom th.a appropriate fund cruted pU?'Bu&lt to thet 
Metiou, with respect to claw included vith.1.n the terms of a cl..ail:ls 
•ttlemnt agr..-nt concluded between the Govarmaent of the United 
St~~.:'· ~ a tor.tin g'rnnman.t as -~ r_i~• i~ e:ction 1623('1} ~· 

·dj,~ !urtbar 22 U.S.C. _1626(.b~ -~ . ,· •. rees pron.ion for 
_ ·.lone from payment•, and from · . ·d into any •pecial 

f&md aubsequent to July 24, 1%8, a.s - t tor exp.uses 
incurred by the United States 1 and· f ··e ;·!·'the amounu so de-
du.ctad into the Trauury to tha cren.it of m18cellaneoua receipt•. 
SuhHction (c:) of that aaction a.110 prorldea that payme.nu shall be 
aade ·only to the person or p•raon• on wboH behalf the award vae 
ude{vith c.artdn 1tatad axcaptiou. AM at.ated in 35 Op. Atty. Cen. 
S41V (1929) wh1cli couidared a eoaawhat a-f11Uar statut• and which 
·*1.Clnd9d that aatoff vu not proper: 

~ · "Congre81 having provided expressly for acne d.-
dU4 ti~ and tranafere, it 1• perh.apa not unreaaonabla 
to asauM that it did not c.qntemplate any othera. u S@e 
also Unit*11 Statas v. V~ld,f 127 U.S. 51 (188S). 

In view of the foregoing, and ab&:cnt any language to the contrary 
in tha Polish Agraa:aan~, it mu.st be deteminod that the Unit.ad States 
Corsrnmant holla the $4D.OOO,OOC in trust to pay clrlm2 .sgainst the 
t:m·eiumant of Poland as avardad by t.ha Com:nissio.:i snd without dUdnu­
tioo except as exprusly provitied by Congrus. Therefore, the award 
1a ;1ot subject t> satoff procet.lures and your pre"riou.& rletuuinatiou 
inC.:.uded in yoor letter of Hovember 30, 1973, to the Trelul~JY Depart­
m.ttit abould be reviaed accor dingly . Cf. 20 Coo.p. Gen. 618'{(1941). 

.~ . 
:~ 

Faul G. D ob I:1 ;i . 

Paul G. Demhliz:g 
C~eral Counsel 
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