00701

t

(W b ' | b

THE COMPTHGULLER GENERAL
DE THE UNITVED S8TATES

WASHINGTION, O.C. 205 a8

DEGISION

FILE:  RB-180010, 03 IATE: getover 7, 1976

MATTER OF:  Naval Air Rework Facility, Pensacola, Florida -
Arbitration Awards for Environmental Differential

DIGEST: 1. Navy installation in geparate grievances
wag ordered by two arbitrators to pay
environmental differentia” to certain em-
ployees, which the installation began to
pay. Navy Headquarters, hLowever,
concluded the awards were incensistent
with applicable regulations ana directed
installation to terminate payment!s. Navy
received an unfair labor practice ond
seeks a ruling cn legality of the terminated
awards, GAO holds that arbitrators'
findings and -~onclusions gatisfied the
regulatory criteria and that award2 may
he implemented with backpay for period
of termination.

¢. Navy insiallation terminated two arbitration
awards for environmerntal differential for
certain employees on tasis payments were
improper. Assistant Sccretacy for lLebor-
Management Relations cited the naval instal-
lation with an unfair lahor practice and
orcdered awards be reirstated with backpay.,
T, preclude ordering payments that may bhe
illegal, GAO recommends that Agsistant
Secretary state ‘'n ord:,s that payments
shall be made "consistent with laws, regu-
lations, and decisicas of the Comptroller
General.' This would permit agency to
obtain decision from this Office,

This decision was rcquested by letter of August 15, 1975, from
Joseph T. McCullen, Jr., Assistant Secretary of the Navy for Man-
power and Rescrve Affairs, concerning the legality of imnlementing
two arbitration awards of eavironmental differential pay involving
the Naval Air Rework Facility, Pensacola, Florida, and the Amer-
ican-Federation of Government Employces (AFGL), Tocal 1960,

Mr. McCullen srates that, in the Navy's view, the arbitrator's awards
are illegal because they are nconsgistent with applicable regulations,
Because of its grave doubts us to wherher the awards may properly
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be irnplemented, the Navy seeka our decision pursuant to 54 Comp.
Gen, 312, 320 (1974).

The question submiited is whether the Navy may legally pay
the two awards of environmental differential under Federal Person-
nel Manual Supplement 532-1 and Appendix J thereto,

The Naval Air Rework Facility (NAfI"), Pensacola, is one or
siy subordinate field activities of the Naval Air Systems Comtmnanid
engaged in the maintenance and repair of naval aircraft. Local
1LA0, AVGIE, represconis an exclusive unit orf nonsuvperv.iory ¢m-
ployees of the facility. In early 1072, two employvees of the facilivy,
4. C. Pereira, an aivcraft oxygen equipment repairman, and John W,
Melton, an aircraft surface treatment worker, filed separate "class
action' prievances under the negotiated grievance procedare, con-
tending that they, and all other employees similarly situated, were
entitled to the differential under Federal Personnel Manual (FPM)
Supplement 332-1, Apperndix J, because of the hazardons nature of
the work they were performing, Both the agency and the union agree
that the collective hargaining agi. eement, in effect at the time, be-
tween the facility and ‘he union avthorized additional pay for emp.oyees
engaged in hazardous work.

The parvies were unable to ad ust the grievances among
themselves, and the issive« -, dicpute were submittad to binding
arbitration, The fereaira grievance resulted in an arbitration
award issued October 4, 1972, by Edmund W. Schedler, Jv.,
Arbitratoer. It snstoined the grievance of Mr., Pereira, brought
on behalf of himself and other similarly gituated aircr aft oxygen
equipment repairvmen in the facility's Oxygen Shop, for a 1 percent
environmrental differential authorized vnder FPM Supplement 532-1,
Appendix J, for employees working ‘n close proximity to explosive
and incendiary materials, Ir his decision, the arlitrator summarized
evidence presented during the hearing of several potentially serious
acciaents that had occurred in the Oxygen Shop involving the explosion
of oxypen cylinders and containers, On the basis of 1this evidence he
concluded that employees in the Oxrgen Shop are exposed to potentially
carngerous accidents, even if they follow prescribed safety procedures;
because many materials burn in an incendiary manner when the
atmosphere 15 enriched with oxygen.

The Melton grievance resulted in an arbitration award issued
October 25, 1072, by Herbert A, ILynch, Arbitrator. It sustained
the grievance of Mr, Melton, brought on behalf of himself and
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other similarly situated aircraft surface treatment workers at the

facility, for a 4 percent environmental aifferential authorized und«r

FPM Sujplement 532-1, -Appendix J, for employees working with
or in clecse proximity to poisons or toxic chemicals, On the basis
of evidence produced during the hearing the arbitrator concluded
that there was a definite possihility of aircraft surface t1 eatment
work. rs inhaling dangerous quantities of toxic fumes, te pointed
out that some of the chernicals employed by these workers, cven

in low concentrations, can cause unpleasant reactions and in strong
concentrations are ruite danglerous,

The Coramanding Cfficer of the Naval Air Rework fracility
accepted the awa.ds and began paying the approximateiy 50 em-
ployees affected by the awards a 4 percent environmenual diffepr-
ential, However, the two arbitration awards were later reviewed
by the Office of Civilian Manmower Manag2ment (OCMM), Department
of the Navy, which reached thie conclusion that its interpretation of
Appendix J of the ervironmerntal pay regulations was in conflicy with
the standards appiied by the two arbitrators. In an effort to resolve
this conflict, OCMM decided to write a letter requesting a technical
opinicen from the Civil Service Commission (CSC) as (o whether or
or not it would be proper for an agency to pay employees an environ-
mental differential under the "explosives and incendiary materials"
and ''poisons (toxic chemicals)" categories of Appendix J, ‘where ern-
ployees work with oxygen in one situation and witih caustics in the
other. The OCMAM letter dated May 22, 1973, summarized the
findings, conclusions and rationale of the two arbitration awards
and indicated how the OCMWM interpretation of the vnvironmental
pay regulations was at variance with that of the arbitrators and
invited the Commission to express its views, on the correctness
of OCMM 's interpr«tations. The OCMM letter however, did rot
provide copies of the arbitiation awards, ror did it request the
Commission to revizsw the awards or the specific cases invoived,

In a letter dated August 20, 1973, the Commission's Pay Policy
Division, Burca of Policies and Standards, expressed its agree-
ment with the GCMM interpretation of the environmenta' differential
pay regulations as follows:

"We agrce with your posgition regarding the application
of the cgtegorics covering expiosives and incendiary
material, and poisons (toxic chemicals), to the Navy
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situations described in your letter. Your interpre-
tations of subchapter S8-7 of FPM Supplement 532-1i,
und of Appendix J of the Supglement, with resnect to
the propriety of differential payments by your
department are, 1n cur opiniuvn, 1ully in accord with
the intent and the requiremenrts as delineated in

the PPNl Supplement concerning the payment of
environmenta! differentials. "

Although the Commission's letter expressed agreement with the
Navy's interpretation of the regulations, it did not purport to
address the specific factual issues raised in the two arbitration
awards,

On the basis of the Commission's reply, OCMM decided that the
arbitrators had misinterpreted and misapplied the FPM Supplement
governing environmental differential pay. However, the arbitration
awards had already been implemented by Naval Air Rework Facility,
Pensacola, and, under the regulations of the Federal Labor Relations
Council, it was too late to seek that agency's review of the awards,
Therefore, OCMDM forwarded a letter dated Nctober 26, 1973, to the
fucility directing that it discontinue environmental differential pay-
ments to the aircraft surface trecatment workers and the aircraft
oxygen repairmen in the Oxygen Shop, except when the former class
of employees worked with phenol, if the hazards associated with its
use had not been practically eliminated. Upon receipt of the letter,
the Commanding Officer of the facility notified the local union pres-
ident of the directive to terminate payments and offered to consult
on the matter prior to time he had set for the payments to cease.

No written reply was received from the union, and, on December 8,
1973, the facility terminated the payment of an environmental differ-
entiai under the two arbitration awards.

The union filed an unfair labor practice complaint with the
Department of Labor alleging that the Naval Air Rework Ifacility had
vivlated sections 19(a)(1) and (6) of Iixecutive Order No. 11491, as
amendced, when it terrainated the environmental differential pay of
the affected cmployees, and that CCMM, Headquarters, Department
of the Navy, had violated 19(a)(1) of the Order when it directed the
facility to cease making wne payments, An Administrative Law Judge
heard the ease, found that both ITeadquarters, Department of the Navy,
and the"Naval Air Rework Facility had committed unfair labor practices,
and ordered the Navy to post the customary notices and directed the
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facility to reinstate the two arbitration awards and to maintain tham
in effect {or the remaining life of the collectiv bargaining agreement,
Also the Administrative [Law Judge ordered ba kpay to restore differ-
entials that were lost by affected employees as 1 result ¢f the Navy's
~order to terminate such paymentis,

The Department of the Navy appealed to the ,.3sistant bHecretary
of I.abor for lL.abor-Management Relat ''\ns who considered the matter
in Naval Air Rework 1'acili*t;, Pensacola, TI'lorida, A/SILMR No. 608
(January 26, 107H), anJalTirmed the ruling of the Administrative [aw
Judge and issued an order that, among other things, directed the
facility to:

"2, MTake the followine affirma . e actiors in
order to effectuate the purposes and provisions of
Executive Order 11491, as amended:

'""{a) Reimburse to each of the affected
employees all monies deducted or withheld from
them since December 8, 1973, by reasnn of
the termination of environmental differential
pay awarded pursuant to the Schedier-I.ynch
arbitration awards,

"(b} In the future, either file timely exceptions
with the Federal [.abor Relations Council, or abide
by arbitration awards issued unade. negotiated pro-
ceduares contained in any negotiated agreement with
the American Feder atlon of (Jovornmont Fmployees,
AFI1.-CIO, l.ocal 1960

The DNepartment of the Navy has petitioned the Federal lLabor
Relations Council for review of the Assistant Secretary's decision
and for a stay of his order; both of which were granted'by the Council,
Eventually, the Council will issue its decision on the labor relations
issues presentec by the case. Accordingly, we shall confine our con-
sideration to the issues of the legality of I"ederal expenditures and
matters related thereto,

The sole issue raised by the Department of the Navy before this
Office i that the two arbitrators misapplied the Civii Service Com-
mission’s Fnvironmental Differential rcgulations (contained in
Appendix J of FFederal Personnel Manual Supplement 532-1) to .he
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working conditions of aircraft oxygen equipmer. repairmen and aircraft
surface tre itment workers at the facility, Specifically, ‘he Navy con-
tends that the arbitraitors erred in finding that oxygen fails within the
category of "explosives and incendiary material low-degree hazard, "
and that caustics fall within the category of "poisons (toxic chem-
icals) - low degree hazard,'" The Navy does not take exception to the
arbitrators' right to determine the facts, but arpues that, even though
the arbitrators found the work to be hazardous, there is no re.-alatory
authority to pay an eavirornmenial diffcrer.tial for these particular
working conditions., Further, the Navy stotee that it obtained CSC
confirmation of this,

In order to determine whethier the arbitration awards in question
may lawfully be implemented, © 2 have ¢xamined the law and regula-
tions and considered the arguments of the agency and the union, ‘The
governing statute is 5 U. L. C, § 5343(c)(4) (Supp. I, 1972), which
directs the Civil fervice Commission to provide b regulations "for
proper differentiuals, as determined by the Coinmission, for duty
involving unusucally severe working conditions or unusually severe
vazards & % ok, !

The Commission's regulations are found in subchapter S8-7 of
Supplement 532-1, Federal Persoannei Manual, In general, they
authcrize the payment of an environmental differential o wuge em-
ployees who are exposed to hazards, physical hardships, or working
conditions of an unusually sever ¢ nature licsied under the categories
in Appendi:: J thereto,

Although the Navy claims that it obtamed CSC confirmation of its
views on these matters, the Commission provided further information
concerning this casc in a letter dat_d Augu'st 19, 1974, to the National
Headquarters of the American Federation of Government Employees,
Washington, D.C. In that letter, signed by the same official who had
signed the carlier letter to the Navy Department, the Comnmission's
Pay Policy Division, Burcau of Policies ana Standards, gave the
following guidance:

"Under the Federal Wage System, environmental
differentials are paid to Federal wage employees
who are exposed to a hazard, physical hardship,
or working condition of an unusually severe nature
as listed under the categories of situations contained
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in Anpendix J of Federal Perasonnel Manual Supple-
ment 932-1. While the Civil Sepvice Commiission
congiders proposals for broad categorizs of situaticns
for which pavment of a differential mav be authorizcd,
the system is decign~d so that 1t is incumbent upon
individual Installations or activities fo c¢valuate their
own situation3 against These Lroad guidelines. Wihen

the Tocal situaticn 1s détermincd to be covered .y one
or raore ol the defined categories the authorized ¢a-
vironmental dVerential is paid for the approprizce
category. The DAl Supplement specifically permits,
where oftherwise appronciate, regotiations through the
coilective bargaining process .or determining the
coverage cf additional local situations under appropriate
categor’~ in Appendix J or for deterinining additional
categorie. not inciuded in Appendix J for which environ-
mental differential is considered to warrant referral to
the Civil Service Commission for prior approvel.

* ¥ * * *

"If a question arises concerring interpretation of the
Commission's regulations o instru:tions, we would
provide pertinen* clarif ication aad -ieeded guidance,
We would, of conrse, expect the agency to utilize
this gnidance as well as the basic regulation or
instruction in determining which, if any, differ-
entials are appropriate to be paid in any given case,
However, the Commissio.. has consistently refrained
Ilom acting as an appellale source in digpules
between agencics and their einployccs on specific
cases; rather, this authority has heen delepated

to the agencies, Whether ¢r not an arbitrator had
exceeded his authorily In < specific case weuld be

an apprﬂwiatu mattor Tor the T7ederal 1.chor Relations
Council. "™ (Emphasis supplicd )

The letter of August 19, 1974, alsw explains that the reply made to
the Navy letter of May 22, 1973, was only intended to clarify the
meaning and intent of the resulations and to confirm the propricty

of the Depanrtment of the Navy's interpretation of the application of
the regulations, and that, although :he Cc nmission expected the Navy
to urilize the guidance in particular work ¢ itnations, "* % * we have
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made no determinations regarding a specific case nor do we
contemplate doing so.” (lkmphasis supplied.)

The above- ;uoted letter shows clearly that the Cormmmission's
earlier letter of August 20, 1973, to the Navy Departmient, did not,
and was not intended to, consiwte a ruling on the legality ol the two
arbitration awvarde in question, In fact, the second letier specifically
disavowed any intention to make determinations regarding specific
cases and stated that such autho. ity had been delegated to the agencies.
The correctness of this view is demonstrated by paragraph g of sub-
chapter SR-7, FFPM Supplement 532-3, which reads as 1ollows;

"g. Determining local situations when
ervironr :ntal differentials are payable,
{1} Appendiza J defines the categories of
exposure for which the hazard, physical
har dships, oir working conditions are of such
an unusual nature as to warrant environmen-
tal differentials, and gives example s of
situations which are illustrative of he
nature and degree of the particular hazard,
phygical hardship, or working condition in-
volved in performing in the catepory. The
exainples of the situations are not all
inclusive but are intended to be illustrative
only.

"(2) Fach installation or activity must
evaluate its situavions against the guidelines
in appendix J to determine whether the local
gituation is covered by one or more of the
defined categories., '

'"{a) When the local siwation is determined
to be covered by cne or more of the
defined categories (even thousrth not
covered by a specific illustrative,
example), the authorized environmental
differential is paid for the appropriate
category, * * x'

Fupthermore, in collective bargaining situations between an
activity and a union, the FPM Supplement expressly allows the
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parties to agree to the coverage of additional local situations under
Appendix J, as follows (§ S8-1g(3) of FPM Supplement 532-1);

'"'"3) Nothing in this section shall preclude
negotiations througl the collective bargaining
process for determining the coyverage of ad-
ditional 1c cal situations under appropriate
categorins in appet.dix J or for determining ad-
ditional caterories not included in appendix J
for which e: . .ronmental differential is con-
gidered to warrant referrval to the Commission
for prior approval as in (2) above,"

Two separate provisions of the above-quoted regulation authorize
an appropriatc authority to determine « hethep particular working
conditions sztisfy the criteria outlined in Appendix J. First, sub-
paragrapn S8-7g(2) of FPM Supplement 532-1 authol izes officials
of installations or activities to evaluate local working conditions
against the standards prescribed in Appendix J and determine whether
such working cor-itions are ccvered by the stardards so . to 2ntitle
the employces i olved to an environmuental differential, wherve a
collective bargaining agreement contains a mandatory provision on
environmental differentials and provides for binding arbitration of
disputes, the coverage determination may properly be made by an
arbitrator. Second, ruabparagraph 58-7g(3) of FPM Supplement 532-1
authorizes negotiations through the coliective bargaining process for
determining the coverage of additional local situations under appro-
priate categories in Appendix J, Inasmuch as binding arbitration
may be considered an extension of the collective bargaining process,
where the agreement contains an appropriate provision on environ-
mental differentials, the arbitrator may also properly determine
tha* additional local situaticns come within the purview of appro-
priale categories in Appendix J. Sec for example B-170182,
December 26, 1573, where, pursuant to the same provision of the
FPM Supplement, we accepted an arbitrator's finding that Appendix J
covered a particular work situation at the Mare Island Naval Shipvard.,

Here, the collective bargaining agreement between these parties
provided for the payment of an environmental differential for hazard-
ous working condilions, and the arbitrators in the two grievance pro-
ceedings found that the local worling conditions for the two ciasses of
workers.were covered under the gpecified categories of Appendix J.
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We have held that the decision of an arbitrato. pursuant to an
agreement provision c¢onstituting a nondiscretionary agency policy.
if otherwise proper, becomes, in effect, the decision of the heed of
the agenc_s involved, Absent a finding that the arbitraticn asrarc
is contrary to applicable law, appropriate regulations, Fxecutive
Order No, 11491, as amended, or decisions of this Oifice, binding
arbitration awards immust be given the same wezipght as any other
exercise of aamir.istrative discretion. That is, the authority to
implement the award should be refused only if the agency head's
own decision to take the same action would be disallowed by this
Officz2. 54 Comp. Gen, 312, 316 (1974), Under IFPM Supplement
bl2-1, as elaborated upon in the Commission's letter of August
19, 1971, to AFGE, the authority to determine local coverage
of the guidelines in Appendix J has been delegated to cach agency.
Since the Navy could rave decided that the hazards involved here
justified the differentiai, thce . rbitrator's decis.uns to the same
efiect may not ne refused.

Since the Commission's regulutions delegate authority to dete:rmine
local coverage to each agency and exnressly permat the collectiv::
bargaining prrcess to determine addilional coverage under appropricte
categories in Appendix J, we find that the arbitrators were authorized
to decide that the local working conaiticns at the Naval Air Rework
[Facility were covered by the sperified nategories of Appendix J of
I'PT1 Supplement 232-1.  Further, on the bzsis of the record before
us, we are unable to conclude that the arbiirators erred in their dcter-
minations that the working conditions of aircraft oxygen equipmet
repairmen came under il ¢ Apnendix J category of ' :xplo: ‘ves and
incendiary :naterial - low degree hazard' and that the working con-
ditions of the airc -aft surface treatmr ent werkers came under the
Appendix J category o>f "poisons (toxic chemicals) - low degree
hazard, " 50 15 to entitle these employees to an ewironmental differ-
catial, Ve thevefore have no reason to object to the twe awards
herc in question.

Accordingly, we arc of the cpinion that both arpitration awards
are lcgal and imay bhe reiastated, IEmployees who lost the environ-
mental d fferential after (he awards were 2rminated on December 8,
1373, are entitied to backpay under 5 U.S.C. § 5596 (Supp. V, 1975),
as ordered by the Assistant Secratary of Lahor,

Finally, we note that in the unfa’» labor practice proceedings before

the Administrative I_'w Judge and the Assistant Secretary of L.abor,
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both these offizials orderc” tne Department ¢f the Navy to immediately
reinstate the awards with backpay for eraplove:es involved, despite the
Navy's gc.d faith doubf as to the legality of - ayments required by the
awurus. We should like to point out that, v.ader the provisions of

31 U,S.C, § 71+, .gency beads hove a stawun-ory right to apply for and
obtain a ruling from this Nffice on the legality of any payment to be
made by them from apworopriated funds and tha! ... decisions are
binding .. 1 the executive branch of the Federal Government, Pettit v,
United States, 203 Ct, Cl. 207 (1973). o

Therefore iwve recommend at future orders of Administrative
L.aw .Judges ac:d the Assistant Scecra2fary reauiring payments centain a
statement that sv.n pay.aents shalt be raade "consistent with applicatle
.aws, regulations, and Comptroller Gen=ral Decisions,' A caveat of
thie type, wou.d przilude orders requicr g payment trom contlicting
with the statutory right of agency heads to ob‘~in decisions from this
Office on payments reqguired to be made,

Deputy  Comy.iroller General
2f the United States
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