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Community Services Administration and AFGE
Local 2677: arbitrator's award of punitive
danages ‘ '
Grievance charged violation of provision in
collective bargaining agreecment that consul-
tants would not be hired to perform work that
could be performed by agency employees, Agency
stipulated that it had violated agreement but
refused union's demand that consultant repsy.
salary to U.S, Treasury. Prior to arbitration
hearing, the consultant resigned., Arbitrator's
award of punitive damages to be paid by agency
te union may not be implemented since there is
no authority to award punitive damages against

the United States or one of its agencies,

”» .

This decision is in response to a request from the Director
of the Cormwnity Services Administration (hereinafter referred to
as the "agency") as to whether it mey disburse appropriated funds
to implement an arbitrator's award of punitive damsges to be paid
by the agency to the umion local (FMCS Case #74K07852, J. Lawrence
McCarty Grievance). The Federal Labor Relations Council has also
requested a decision vwhether the arbitrator's award (Office of
Economic COpoortunity and American Federation of Government

Emnlovees, Local 2677 (Dohexrty, Arbitrator), FLRC Mo. 75-A=23)

violates applicable law.

The facts in this case, which for the most part are not in
dispute, are as follows.. 0i"July 28, 1973, Mr. J. Lawrence
McCarty was employed by the Office of Economic Opportunity
(now the Community Services Administration) as a consultant,

On December 7, 1973, Local 2677 of the National Council of
OED Locals, American Federation of Govermment Employees
(hereinafter the "union"), filed a grievance with the agency
alleging tnat Mr. McCarty's employment was in violaticn of
section 4 of the September 11, 1973 Amendment to the Hational
Agreement between the agency and AFGE which provides:
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“SECTION 4. CONSULTANTS ARD EXPERTS
Consultants and experts will oot be used
to perform work that could be performed
by GEO employess, and prior to any such
employrent, the union will be appraised
885 to the person, his qualifications for
the posi.t.ion and the role this persoa is
te petfom.

The union sought Mr, McCerty's immed{ate removal, veimbursement
of his selary to the U.S. Treasury, end en gssursznce that the
asgency wuld not bhire any other cousultaats in viclation of this

- provision,

The agency refused the union's request for arbitratien snd
sought a decision from the Labaor-Management Scrvices Administration
(Departrzent of Laber) as to whether the matter was arbitrable. The
parties were sdvised ou Pebruary 14, 1974, that the matter was
arbitrable, and an arbitration hearing was held om April 10, 1974,
The agency stipulated that it had violated sectiocn 4 of the National
Aoreement, but It noted thet Hr. MeCarty had resigned from the szency
on March 15, 1974, The vecord alse indicstes thot the Civil Sexvice
Commiszion dlrected the ggency on Spril 11, 1374, to terminate
Hr. McCarty's eppointment c¢n tha grox.nd that he was not perfoming
proper coasultont work. :

The arbitretor’s opinioa and award, dated Janmary 22, 1975,
stated that necither the union nor enmy ermlioyee in the bargaiving
unit could shiow amy direct demege as a result of the sgency's
sdézitted viclaticn of tihe collective bargaiving sgreeneat. HRevere
theless, the erbitrator concluded that the agency had nol complied
with the letter or the spirit of the esrecment, and he, therefore,
sought to feshionm a rexmedy to unde cny harm done and to ensure
epeedy end feir resoluticns of future grievances of this type,
After rejecting seversl suggested remedies, he directed the sgency
to p;y the unicn & penal by payment, as follows Opinion: sud Award,
Pe 7)s )

"It i® my decision that the Agency pay over to the
Union am &mount equzl to five consulting deys at .
the rate paid to lcCarty., Such funds may be uged
by the Unlon for sny purpese widch is of divrect
benefit te 4ll aployees in the bargaining vnit
regardless of thelr membership in the Union, 1.
ferther divact thst the Agency shell have a
report on how bthese funda are spzut so that they
may &ssure coxplienmce with this awerd.™
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" The arbitrator stated that sﬁﬁh &n awsrd was “consonant with the

guidelines set by arbitrators in the non federal sector™ and was
not strange to the Federal sector in thats

"The applicable agreement In this case providing
as 1t does for assessment of the Arbitrator's fee
ig a direct monetery poyment on the employee's
behalf by the Agcency as 2 form of penalty, and
such payment fnures directly to the Union for the
benefit of all exployees.”

The Cosmmumity Services Administration filed a2 petition for
review with the Federal Labor Relations Council whicha was
accepfed, and the Council issued a stay of the arbitrator's
award on April 16, 1975,

Executive Order 11491, as Mdedg 3 C.F.Re 254 (197‘5),
governs lebor-menagement relations between sgcucies of the
executive brench and Federal expioyees and orgenizations
representing those emnlovess, Section 12 provides, in
pertinent part:

“SRC. 12 Basic provisions of asreensnts, Esach
ggreenent between an agency aad 1abdr orzanization is
subject to the following requiraments ==

*(2) in the adninistration of all matters
covered by the egreement, oificials and emrloyees
are governed by existing or future laws end the
repulations of appropriate zutiiorities, iocluding
policies cet forth in the Federal Persounel Manualj
by published agency policies and regulations in
existence at the time the agrcement was cpproveds
end by subsequently published egency pelicies and
regulstions required by law or by the regulations
‘of appropriate zuthorities, or authorized by the
terns of 2 controlliung sgreement at a higher agency
level # # & <.
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The arbitrator iu his opinlon and award states that the
payment of dameges is consovnant with the guldelines set by
arbitrators in the nou-Federsl scctor. Bowever, there sre
fundamental differences between the objectives of ond the
euthborities governing collective bargaining in the private
and Federal sectors. See 54 Comp. Cen. 921 (1975). As
noted above; under Executive Order No. 11491 all Federal
sector collective bargoining agreaments sre subject to
existing or future lews and regulations. Therefore, where
an arbitrator's award i3 not zuthorized wder such laws
or regulations, it may not be implasented.

In the abscnce of sny finding of direct damage to the
union or any employee &s a2 result of the agency's violation,
we believe thic award must be charascterized as a penalty or

punitive damazes, Ve find no authority for awarding punitive

denages against the United States or one of its agencies,
Missonuri Perific Dallroad Co, et ale v Ault, 256 U.S5. 554
{1941), i\¢‘$'\r Ve 1" T esen YALLOY A“L"’O""lt}?g 476 ¥. 24
943 (Sth Cite 4973 3; iistivion ve Yieys Uornorsticn of
Jiad “i’ica, 13 F, .,Uﬂp. Tie ﬂ.. sedlde li:.)}, LALO043 Ve
United States, 76 F. SUpPe 351 (U.hi. 19"6’)). in &dﬁum’
the rederal Tort Clelwns Act specifically excludes recovery
for punitive domages. 25 UeS5.Ce § 2074 (1570). It ds,
therefore, wot legally peraissible for the syzency to pay
to the union e sum amountiug to $500 which has been
awaerded in the nature of punitive damages. lior can the
awvard be sustained &8s an &ssessment of the arbitrator's
fee because {t is clearly lntendesd a8 a penralty, entirely
separate from the arbitrater’s fees ond expenses.

Accordingly, it is our decision that the arbitrstor in .
- this case exceeded his cuthority ium ordering the egency to

pay the union for five days of censultant's pay, and the
awvard @ay not be implemented.
RF "RELLER

’Egputv Comptroller General
of the United States






