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DIGEST: The' vetornutatien of the retired nay of an Alr Foree
sergeant advanced on the retired liat to aecond
lieutenant under 10 U,S,C, 8964 nust be baned on vates
of baaic pay npplicable to hin “on date of rotirenent"
as provided by footnote 1 of 10 U,53,C. 8992, which
rates arc those provided by Public Law 85-422, effec~
tive June 1, 1733, since he wan vetired June 39, 1903,
and not the hicher rates provided by Pudlic Law 88-132,
effective October 1, 1963,

This action i{s in resvonse to a le(ter datad September 21, 1973
(file raference RPI1), with enclosures, from Mr, N, R, Brenilngatell,
Chief, Accountins and Finance NMvision, Headquarters, Alr Force )
Accounting and Finance Center, Denver, Colorada, requeating an
advance decision as to the propriety of making payment on a vouchar
in tha amount of §44,48 in favor of Senior Minster Sergzant Roy M.

Vade, USAF, retired, That letter was forwarded to this Office by
Headquarters, United States Air Force (file reference ACF), and has

been agsipgned aubmission No., DO-AF=-1206 by the Department of Dafensa )3{?
Military Pay and Allwrance Committee.

The subniasion indicates that Sergeant llade was retired under
the provisions of 10 U,S5,C, 8914 in the grade of senior master
sergeant on Juna 30, 1963, after completinp 20 years, 2 nontks, and
1 day of active sarvice. Reportedly, his rotired pay was inivially
computcd basad on the pay rates in effect at the time of his ruotire-
wmant, that is, the rates effectiva Juie 1, 1958, as provided by
section 2Cl(a) of tae Carcer Cormensation Act of 1949 as amenaed by
section (1) of the act of May 20, 1958, Public Law 85-422, 72 Sta'.
122, 37 U.5.8, 232(a) (195¢ ed.,). Beginning October 1, 1963, hie
ratired pay wav increased by the rates of basic pay that becama
effective on that date under section 5(a) (1) of tha Uniformed
Sexrvicas Pay Act of 1963, approved October 2, 1963, Public Law 88-132,
77 Stat, 212,

Effectiwe April 30, 1973, Sergeant Wade became sutitled to ve
advaaced on the retlired list under 10 U,S5.C. 8904 to the highast
twaporary grade he had held on active duty (second lieutenant, 0-1)
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with hie ratired pay reconputad as provided in 10 U,5.G, 8992, The
voucher cnclosed with the suhmission repreaents the differance in
Sergeant Wade's ratired pay for the psriod ox April 30 through

Auguat 31, 1973, based on tha rates of active duty pay effective June 1,
19206, ana tie hipner rates eftective Uctoper 1, 1963, as ‘vecomputed at
the grade of second lieutenant, 0-1, to which Sergeant Wade was advanced,

S5iuce 10 U,5,C, 8992 provides for recomputation of retired pay
based on basic pay rates ‘'applicable on tha date of retirement’’ but
the pay rates offective October 1, 1963, would provida greater retired
pay to Surgeant Wada, the question ia presented as to whether
Sergeaut Wade'as ratired pay should be recomputed on the pay rateu
effective on October 1, 1963,

‘Ekho statute authorizing the recomputation of Serpgeant Wade's
retired pay as & sacond lieutenant ys 10 U,S5,C, 8992 vhich orovides
ganerally that a wmeuoar of the Alr Force who is advanced on thg
retired list under M0 U,S.C, 8964 is eatitled to recompute his retired
pay by nultiplying hia years of sarvice by 2-1/2 percent of thes nonthly
bagic pay of the grade to which he ie advanced,” Footnote 1 of that
saction speclfically providea that such monthly basie pay shall be
computed 'at ratea applicable on date ¢f retirement,”

In resard to footnote 1 of 10 U,S.C, 8992 and an identical
provision relating to Army nmembers (1) U.8.C, 3992) it is our view
that in the absence of some other provision of law footnote 1 recquires
that the monthly basic pay rate to be usal for such racomputation
would be the active duty besic pay rates in effect on. the date of the
menber's ratirexant, dee 48 Comp. Gen. 613 (1969), and compars 45 Comp,
Gen, 631 (1966); B~156593, April 8, 1966; and 49 Couwp. Gan. 449 (1970).

qﬂﬁﬁa io indicated above, Seryeant Wade's ratired pay was inicially
computed basad on the ratss of basic pay in wffect on the date of his
retiveament (Juna 30, 1963)~—the zates prescribad by Public Leswr 85-422
which becana effsctiva on Juns 1, 1958, Pursuant to section 5(a) (1)
of Public Law 88-132, effectiva October 1, 1963, hia retired pay was
recowputed on the highgr basic pay rates prenciibed ia that law which,
a8 it appeare to relates to Snrgeant Wade, providus as follows:

"Sac, 5.(a) * * % gubject to subsection () of thiw
seotion, a membexr or formor menber of a uniformed sexvice
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who became entitled to retired pay & & * after March 31,
1963, but before the effective datea aof thia Act, is
entitlod-—

'"(1) to have the retired pay * & #* to which
he wai entitled on the day before the e¢ffective date
of thls Act recomputed under the rates of basic pay
prescribed by section 2 of thiso Act # % & Y
(Underavoring added.)

Subsection 5(3) provides ua followa:

"(3) A musber or former memher of n uniformad
aervice is not antitled to an incremse iy his vretired
pay % # #:becausw of the enactment of thils Act for any
period hefora the effectiva date of this Act," (Under-
scoxing added,) :

Therefore, while asaction 5(&) of Public Lav 88-132 authorized a
racowputation of Sorgeant Wade's retired pay in his enlisted grade
effectiva October 1, 1963, based on the new rates of basic pay pre-
ascribed in asection 2 of that act, thoss rates were not in effect on
the date of his retirement (June-32,.1963), ner was the recomputation
authorized by_suhaection—é(a}fti rade retroasctive to thae date of
Sergeant Wade's retiremnne;/ Alsa, no other provision of Publie
Law 68-132 of which we are¢ avare would authorize the racomputation
undar 10 U,S5.C. 8992 of Sergeant tade's retired pay othar than based
on the rates of basic pry "applicable on date of retirenant"” which
ware the rates provided by section (1) of Public Law 85-422,

yiccordingly, payrient on the voucher is not authorized and it will
be retained in this Officae,
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