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B179029 S cotoher 23, 1973 o

¥estinghouns Nlavteio cc:t;pormtmu
1601 &k 8treet, W,

Attontiont Jomn'L, llowdland, Esq. ' ',
Gentlyjent |

Your letteras of June 20 end\ iy 10, 1973, protust svexd of g eoutrnot:
to sny other hidder under yolicitwtion No, 3375, iacued by Romnaville
Yooy Admindctration (B}, Dapayimont off tho Iuterior, on April 30, 1973,
for a requiranordt of S00 kY powver circult breclers, with essocinteld spuxe
parts end installstion englwaering sorvicss.

« Zou maintain that DEA fmpeoperly exclmdad tha cost of travel for the
ivatalletion engincor vhen 4t ccmooted the Buy American Aes (U1 U.8,0, 10se
10c) evaluating differentiol for the foreim bid of Brown Loverl Corporation, !
thereby miking Drown Doverl the Luxost biddor, Via 12wt emres with DEV's ,
gvaluestion for the xeasons pat forth heloy, \ .

YThe requirement, dolivoreblas ¢m an 0,8, daskinaticn basis to four
olactrin pover substetion sitos end ane warohouss, vas oet. forth fu flvo
groups in tho soldeltetion, as poriinants
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accordonen with tho Bastion untitled
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GROUP ¥
S5¢  OBARE TARDS BET; & # &

. AN of Abpve Javmtbx, GROUFS X C
e it V, %% ¥ dnnluding Sub-Xtens '
' & wd b of each Group”

As an alternate to bidding on a groun bawis, the sadicitabion permitted
bidders {0 offer lurp»owa Dids fur tuwd or wore cxmlate graps, axcluding
grovp IV £or vhich biddara werd 1o offer a poparate. urpeavs bid, aod
with sespvet 10 avaad on o Jwp-oum basis, providods '

“IPI-SIN] OVTTRE, % # # the wmount to by paid for any dten
shull Loer vue some vatie to tho lumyemay offey that the '
price offored fur such 1tom bears to the vun of the prices

offered for the 4tems corprising the lunmpwonum offer,”

Brovn Bovord mnd fowe othar comanies submitted bids by bid ovening on

June 5, 1973+ Drosm loveri'e bid on growms T thet IV Qbatod that o chaige
would e mads for the instnileticd cppincor's services, Lut that $600 -
vould he charged for travel of the encineery the corporaticn also smubmitted
lump=sua bids (groups X, IX, NIZ, and Ve=$1,036,4005 mroup. IVe-$195,400), -
Vestinghousa's bid on groups I tiru IV atated that tho prico of tho inctele
Jotion onminzex's services and <vawil s ineluded, oxcopt 7o the enginuovts
travel under proup IX for vhich no chorge would ba male. Vestinghouse did
not submi® o lurp-sum bid, .

" BPA gubsequently dotermined that Brovm Boveri's lumpemem Poreigm bis®
vag loy aftor oultiplying the Duy-fmericen differentiel fvetor (l2'pcrg.en":-)
by the lwp-cun totel bid, less proratad trovel costs of the instellatienm
enginser, adding the resultant differentiol to the toted, end adding bond .
premiva and Loredrm dnmpecticn costs for on cvalunted total of £1,602,2L0°653
your eveluated totrl on & growm brois vas socond 1o b §1,0609,245,05, Cn
the othor hand, 4P the Duy-Amyican factor hud been appiicd to nll of Broww
Daverits lwpesum bid vithout en:cluding prorated Lravel cootn, Vostingwnst

- wvoild ho low,
H

BBEA'p Chief of lMatarinls end Yrocvverand orpleins the decinion to
axdlwie proented trevel costs from Browm Bovori's limp-sun bid and the
mathonatical stopa wsed in determining the Duy-dmerican differentiad, o8
T01lows s ' -

'
'

"% # # Mo cost of dravel fonithe installatienm cncsinecr waa -
' removed fraa the lumy sun bid of Browm Doverl prrior to applie Lo
catdon of the Iuy Aorican Aok differentinl in accordance with
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Boction 14-6,1044(2) of the Interlor Procurczient Repvlatiows
(TER) & @ #, Thosy {ravil coats \ore renoved on a proreted
. hosis ua provided in tho paragroph titled Luay-fSum GfYuray * R i,

LI S A I

“Bhep 1 « Prorote txm:l."

) &% W \ L

b2 00 frovn Bovsri's totel lumpemum bid/ = 0,995 *%2/prornte
"1,ls:.c9 /Grovn Boveri's total bid for growps IWY tactoy/

"INRAVEY X PRODATS [Faotoy] = @ & # 2400 /oum of nll travel costs .
.o Browm Boveri's
- finctallation ensinaer
, B for gyoups 1-137

X 0,9351382 w $2,308,33 [Frurated travel couts/
"6iop L « Foreipm Compomant t‘.‘dmut'ation

O R S

“w ¢ & 1,402,800/ [Srown Noverits Lotal Luep-sun Via7 - (2398,%3)
% 0,23 # # % [Guyapnoricon factor/) = (171,649,410 (Fuy Amorican
dii‘famm.iul " |
Boctiom 14-5,104-i{f) of tha Totorior Procurcomat Rogulations, sited
by P18 as gsuthority Lor excluwling tiavel casts fron tho i Amarican
dh“ror{*ntiat computation, yrovidean

"(2) Executive Order Tios 10502, 08 aworded, yrevides
. thet compubuticva of clfforentiale should be based upm the
" cont of o redrn pumlies o npaterdeds dolivercd ob dentle
retdon, cud Lhat pdditlonnld, conto lirvolvad in ipstwllebion
ox thor gorvices to ba verformeld alier da:l.ivery nuoudd oo
oxclt:d&d Tron tho dLresbinl camubation,”

DM further odvises that the rosulation followvs cure decision, BLANYT769,
August 3, 1951, to the B-mvetary of the Tatevior whon we saldl .-

" # % a nre Anclined to the view thof undor the ©
provicions of tho Buy ﬁ..:erica.n Act, as fuplemented by
Lrocutive Onder Mos 10532 and ITR 1-6,2, computation of

| thu differenvint should hu bosod vpon the cont of the »~
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foreion supplies or materinls delivored at dsstination, &nd
that additionnl costs imvolwved in installstion or othor
goxvicoa to be yorfommed alter dalivery chould bo excluded
frea the computition, ‘

Mhom,-as in this dnstancs, the contrest for vhich bida
are Invited incluwles both suoply end constenetion olanents,
it vould oppear to bo desirable to seperats thuse elaments,
co far.es ypeacticable, not mly for npdcation of ths DBuy
Amcrican requircrents nwt elso to furnlich a nore preciscs |
biais Lo detomination of the epplicability of pertinent lebor .
lows and other requirements vhich ave not equally ormdiceble '

to the procurexent of ripmlics and of constructica work, t # &

DrA otatan that the cost of ths engincer's travel vas pronerly excluded
frony the Duy Amivicon coomubetion wndox the Interior precurcoent icepuloe
tion vinse Lhe engincor's work relatos entirely to poutedzlivery vervices;
as examlified by paregraph 2-21,1 of tha Supilemsntary Yrovieicas of

the I3, vfiich providoss :

"The Govormment may require the contractor to fumish

ons or rove insuallation ensinoors # # # 4o supervico and -

be dircotly responsible for the installation ond oporatiom - o

of th2 anpvaratus until tests are camleted, tie equipment reo

is encyrgizod; and {inal occepiance is nade,” %

02 the cuntrary, you arpus that some of tho englneex's sarvices which
toetinghouse providos are rexioxmed before ¢alivory, such as ochieving .
dolivery cnl ervanging transpoertotion fyom railhsad to destination site;
thet other pontedoldvory services such os tho enmineer's duty to find, -
dotoct, end correct defactive parts, aftcy delivery of the circvit bLroalers,
ralnte 4o contimuing quality wssurance procodures for tta itersj and ilst
the Puy Amorieen factor should therefore apnly to these costs,

; Ve pmooo with DPA's view thet tho enginner's soxvicen aw described

in the Epplavimtery Frovicitan of the 30 ave 0 bo nariovasd edser deliw
ary of thoe items &t the F,0.,0. dostination sitos, Althoushh Vestinchouse
reculres LU dnotodlniion enrinzer o narforn yredeldivory porviccs epavd
Troa the roguidrenomts of the T93, LBidders toxe ouly reowested to pries
vooelalivosy carvicen of 1hs dnstadlation onmincers  Hinellov, wa opree
it IR\'s siatencnt that the primary Job of tho epglnoer wnlor the IfD
vork desceription in to oupexvice tha installetion of “ho circult breakars
sutine hion Yo perform qualifiy ecsurance proctdures whlch, wnter the terms
of ths T8, oe to e perfomied in tha factory, '

' . fo-
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Yoxt, you urge that exclusion of the engineer's travel costs is
contxary to the provisions of Executive Order Ko, 10562, Dacexber 17,
1054, aa amsiided Ly Exccutive Order Ho. 11051, Ooptember 27, 1962, end
Yedexal Procurerent Regulations (FPR) 1~6,1 concorning the Duy American
differentinls alternatively, you ergue that thore is o indication in
the Exscutive Orderas or tho regulntions that those costs cihovld be
exoluded. Ve dipoorea, Tertinent provisions fron the Lxecuiive Orders
and the FFR are quoted; ao follows?

Ysmcutive Ordor Ilo. 10502, og eramded,

"Boction Y,

"%+ & (¢) tha teim 'bid or offered price of materials
of foroim origin' nmosns the bid o offored price of guch
naterfals delivered ot the vlace snecified in the invitotion
to bid # & w, (Lophouls Gupplicd.) '

"roetion 2(h) # # # the vid or offered price of mteriels
of demstic origin chall be deurned to be unreasonedia, ¥ # &,
12 the PAd or offored price thoreof erceedc the pum of the bid -
or offered prica of like raterielg of foreipgn oricin end a
difforential * # &,

"(c) e execwtivo spency # & # gupl), # ¢ # datermine the
oG of {ho difforenbinl # ¢ # on tle booion o® ond of the
following deseribed forrmlng ¥ # #;

1 "(1) Tho oun dotermined by computing six per centum of
the bid or offered price of raberisls o forcign avigin,”

FER 1-0.101 '
"(g) ‘Poroirn bid' morng o TAd or ofored price for n

Porgirn ol mesdpnt, fendedins fmeagmanee (lon $0 Gosoinction
-—-"-_L'. ety ff v g L A A pateSfuiniy-4
¥ & &, (hoatls ouzplded,)
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FPR 1-6,10%-1(V)

"# # # Pach foreign bid shall Yo adjusted fur purposes
of evaluation by adding to the foreipn bid (inalusive of duty)
o foctor of 6 ypercont of thot bid # # & 32 percant factor shall
be usod # ¢ # 1f tha £l subdtting the Yow pocoptable domestio
bid 1g o # # # laboy surplus aren CONcaYu,”

tie rend the ebove provisions as requirdng spplication of the Duy
Americon factor to the price of foreipn matorials dalivered to dostination,
Thus, the price of sorvicus roplered after delivery is properly excludoed, -
in our view, from the "foreign bid' to vhich the factor im oypliod,

You algo argue that the services of the enginear end his $ravwl |
oosts st necoascyily ba econsidored commononts of tha dalivered civcult
broalmrs end subiect to the Buy Areeican facbor. CQoaumonents, as dofined
in IR 1-6.101(1:), roan thoae artvicles, materials, and svpplies whlch
ave directly incorporated in on cnd product, Since the installation
engincering servicas sud relcoied travel coats here axe not articles,
naterinls, or susnlios, and because tho sorvices ore pirloroed after
dslivery of the ramrfactured (incorporated) circuit breakers, we do not
guree that tho enmincer's trevel cost 1o o cooponent of tha delivered
ord itan subjoct to the Duy American faclor. ,

This view doos not procluds a dbidder from including some or oll of
ths vequired enginsoring eoyvicon in tho price of delivered circuit
braakors, Notvituntanding instructions in & prior AFA sulicitation Toe
cirovit breakers, vhich vore cimilow to instructions in the present

. g0lieitction, divecting bidders to quote vaib yxices for engincoring
corvices, vo have eonsidered p biddev's insoytion of on "inclulod" price .
for thone oubitems as cormlying with the instyuctions, 52 Coamp. Gen. 075
(1972), Cougequontly, Brovn Doveri's decicion 4o bid "no chasps? for |
enrincering seivice costs in (4o pubjeect procuzame st canpob cnerats, in
$4aclf, to molko posv-Golivery cngincering txoval costs ior vaich tha
cormoration ouoted luwm-sun nrices cubjoct Yo tho Buy Araricen factor
6o you rumrest,  Inther, esnsietont with the relovand Luscuvcivo Clers

_and procurement reguintions, post-delivery cervices and travel cosio
mst be cxeluded from the Duy Amsrdean carpubation,

You niso mleinm that DPA hed 19 banis foy extracting travel costs .
from Brovn Boveri's lume-sun bid, The JFD provisiohs on Juzd-sun ewards
provided & formila £or prorating engineering services aid travel costs
viiich would otkoririse be indectoraminnvle ocincy thoy vere incluled in the
lumesun bid, The Tcrmuls schemo was e rational hasis, in owr vicw, fop
extracting engiincering travel costs from Drova Boveri's lwp-cum bid hosed
on tha prices tho corporation quoted for engineoring truivel unior-its - -
eoup bidn, OGince the travel costs vore procisely detarmined ond Lhoerwn( °
Lhe povvicrs vooun montedoliver, 3 Boliove DRV progsrdy exelwied than
Zran the Iy Angrican corpralsvicna
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Finolly, you 4vat BPA Las minappliod owr 1961 declsion, cited
ebeva, You gtate tint 4ho docision involved a situwntion vheve tha cost
of construstion wrk to ba dono after delivery of tho end itens emounted
to peveral hundred thousend dollaxzs, wnlike the case hore, cnd cpecinl
clouges, epplicebl only to construstion contracts, vere incluied in the
solicitatiom Lox =k, You also point cub that the solicitation in
that daciocion required one lume-sim offer for the surply and the construde
tion.vork, vhorces hexe the enjsincoring services are listed in scparate
subiters, Consequantlys you svrzast that DEA chould not have yelied on
the declsion as autloxity for exeluling enginsaring fravel costn here.

AMthough the present procurement doos not require construction work
coounting to noverzl hundred theusand dollara, we believe oy prior

docision, roosonably dead, wno reant to cxclude all post-delivery services

fran the Buy Arsricean camwtatica vasther or not they were related t0 &
mojor constiuetion offort. Iuriher, tha separate lcting of pact-dalivery
gorvicen 4n tho puvjact policitntion divectly conformg to our 1051 muge
postion that thanse sexvicas Le goparatoly listed “so far wa practiceble”
for ayplication of the Buy Amoricnn requirerents and does not indicave
that thesa cervices exe Aifforent, for Duy funrican purposes, frem the
post-=lelivary construstion services involved in o prior deciuica,
Canaoumweittly, we bealiows BPA bos correctly oppliod our decisiom in this

mocuxenont,
Your protect pust thereforo be denied,

Bincerelv yours,
t | RF.XELLER

" peputy  Camlrollax Genornl
ol {he Unilhed Ltavres
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