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COMPTROLLER GENERAL OF THE UNITED GTATES
WASHINGTON, D.C. 0318

Auguat 28, 1973

Bogena Construetion Coiporation
Pooo Bax 101!’1
Ssnturce, Puerto Rico 00908

Attention: I, Migusl J, Nolla
Gantlemens

Ve have reviewed all) of the sapeots of your protest against the
oconsidaration of yvur bid as submitied, and fur tha yeesons that follwe
your raquast for rnelief nust be denied, Iy letter dated Junn 21, 1973,
your corporation requested our Office to eithar allow earrection or
vithiraval of the bid sudmitied by yoeu unler invitation for bids
Ho, IACK17=T73-B-0038, issucd by The Digtrict Engincer, United Otates
Army Lngineer Distyict, Jecksomville, Florida,

The suhjsct invitation was issuved cn February 22, 1973, for the
coagstruction of a United Etates Tost Office in Carolina, Puerto Rico,
Bids wers oponed at 11 a.3, on Aprll 5, 1973, Yar fim's bid of
$1463,231,87 wvas the low, and the only responsive, hid submittced,

Py latter dated Aprid 06, 1973, you advicsd tha contracting
officer that en error hnd been made in your bid, You alleged that
your elactricn)l subcontractor had orally custed you a price of $23.000,
On this banis, you hid 28,000 on this ften, such amount ineluding ~
$5,000 profit factor., Your alleged errcr is novw predieated wupon the
writtcn bid of the gubecontractor, for an omount of $34,%00, which wos
received by you on April 24, 1973, after subnisccion of your forml bid,
You wexe then advised by telegren on April 06, 1973, of that information
the contracting officer would require in onder to coavider your claim
of error, Thoe xrequired informtion wvas furpiched by your letter of

April 27, 1973,

Al of the documents cubmitted on your Lehalf were oxanined by
the South Atlontic Pivisiocn Engincer ond on 1ty 11, 1973, ke founi that
thexe oxisted no clear and convineing avideonce that a misteke had bLeen
mde, The quotatiion of April 24, 1973, subalticd by the elcotlrical sub-
contrector made no raference to a provious cral quotation and wna dated
19 daya after bid opening. Also, the workchect you submifted made no
referones to othor opecific uwbeontractaora’ cuates exeept for the cna
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iten in quintion, Since w understand that otdher swbeontrector quotsu
were inclwded in your Did, we quastion vhy the electrical subcontractor's
qote wves the only cne apecifically montionsd by mame, Adliticnally, wo
explanation has becn affcred to clarify the computation ¢f profit hased
on the incressed mbioatractor's bid, Therefore, 10 prodf s uncovered
to ahow that the original 43 was not the bid intended, This finling
wvas concurrdl iN by the Chief of Enpineers ou May 29, 1973, Moroover,
ths contracting efficur vieved tho disparity of approximately 2 pergent
betieon your 1id and ths next lov b14 23 not wverranting ths preswaption
of a miotad in bid,

» & Dotormination and Pinding (pwrsuant to parsgeerh
2-’;(5.3(m{1) of tho ' Arma Gorvicos Procurement Rogulsiion (ASPR)) wuse
roachad by the Genersl Counsel, Office of the Chlef of Engimeoras,
your reqw.at for ocrrection and suthorizing the contreoting orriw to
consider your bid, as subamittod, for swerd of & comtruct, On this basis,
conbract Ko, DACW1T=T3-C«00:5 wvas swvurdsd ¢o yourr fism ot the rlee mbe

You refused sozeptanes of ths sverd, claiming it was not acceptabla
a3 the Govermment heAd not nllowed you to withdraw ar corroct your 113,
You were notified om Jww 15, 1973, that the contrast ad bonds which
had been deliverced to your offices nhwld be exacutad in occcomlance with
poge Bf-2 of Gtanlerd Foem 71, Bid Form. You were fHirthor infavmnd that
fallun to 80 coxply vyrithin 3 e!nyl would result in x»olief being sought
wvlar ths termms of your bid bond, Based upon thase slrcumstances, your
fimn exycuted the contimact &d bonds and gave notice on Junoe 20, 1973,
of eppenl of tha avarl to our Office,

Our Offico, in 36 Cam, Gen, kUL (1956), held tuat

"% % % i, yndortaking 40 bind & bidder by accoptoncs of
a bid af'iter notice of a clnin of error by ths biddor, the
Cowernaont virtually undertokes the burden of proving eithor
that thore was no error or that the bidder's elninm wos not
mda in pood falth, 'Tho dogree of proof revulred to Justify
vithirsval of & bid hefore avnid 48 in no way camparable to
that nroossoary to ellev corrcction of an crrotcous bia,”

Tha foctos of reemd do 1ot estoblinh that en errar, o3 such, wea

rde by Dogama in computing its bidy cather 4¢ appoors thet subzenquent
ovents wnforcacin of evoxd now threcten to make the ecntract wnprefitable,
A11 that has trenspived s thul your coapany recoived a nondinding oral
electrical quotation vhich vma dncacesed whien submittcd in wrliting, Oar
Office hns taken the position that en vnexpacted or inervnncd cost of
performance, wiether forezecn or unforeseen, 15 a hazerd vhich my be
cncountered during contract performince and such occwrrense naither exausca
umrfmmma nor entitles tho centrector to additionnl cocponnntion,

Sec B-1754%05, Aprid 25, 1977,
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Accordingly, nr requrst Yur relie? {s denicd,
Binocerely yours,

Panl G, Doesbling

For the Coewtiroller Jeneral
of the Uaited Gtates
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