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COMPTROLLER GENERAL OF THE UNITED STATES ’
WASHIHGTVIN,D.C, 10348

5

‘t(:tobar 10, 1973

Bowran & Drusen, Incorporated ' -
511 Doonville . |
Fpringfield, Missouri 65806 o "\

Attontion: Mr, P, H., Anderaon
Contract Adminlaotration

Gentlernant

Referencu isg made to your letter of August 15, 1973, and prior
corraspondence, protesting agalnst the award of & contract to another
concern under Ynyitation for Bids (I¥B) No, DACWO3-73-B-0124, iasucd
on May 14, 1973, by the Corps of Englneers for installation of & re-
oxygenation system at Table Rock Lake, White River, Missouri, For
the reasong stated below, your protest {s denled,

T™he General Provisions, Clause 24, included the Davis-Bacon Act
requiremant that veges be paid in accordance with, "% % % the wage
determination decluion of the Becretary of Labor which is attachaed
hereto and made a part hereof, ® # &' fThe Wapge Detarmination page
in the solicitation contained the notation "To be inserted by Amendment,”
Anendment No, 2, 2ated June 11, 1973, added the wage rates sst forth
in Dapartment of Lubor Duotermination Nc. 73-M0-184, The face sheet
of this amendment made it clear that the amendment vas to be acknowla
edged in the bid,

Bids vwore opered on June 21, 1973, at 2t30 p.m., and your bid at
$130,209,80, was low, Thae next lov bid vas from Parngon Mechanical,

Ineorporated, at $157,70C0.

Upon erxamination of your bid the procuring activity found that
you had falled to acknowledge Amendment Ho. 2. On June 21, 1972, yor.
verd advised that your hid could nct be accepted bacause of your ratlura
to acknowledge Amendment No. 2,

On June 22, 1973, you filed & protest with the:prucuring activity
ani with our Office againat the rejection of your bid. Thereafter,
Arny determinad that an award could not be delayed pending resolution
of your yrotest and »a avard was made to Paragon Muchanical, ,
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You argue that your failure to acknowledge Amendwent No, 2 was
not intentionaij that the amendment did pot have an effect on price
since you are required to pay higher wages thau those avt forth in
the amepdment undor your eurrent union agreexents; and that, therafors,
your failure to acknowledge the amendnent should be treated as s minor
informality, You point to the difference in your bid and the next low
bid as a further reason for walving your failure to acknowledga the

- amsndment,

He have considered the arguments you have mads in & number of oxr

prior decisions., Thus we have held that the fallure of a bidder to

acknowledge an amendment incorporating a wage determination by tha
Becretary of' labor may not be walved on the basis that tho bidder might
bs already paying the samg or hipgher wags rates to its employsas under
agreements with lahor unions, It has been our view that under such &
bid the Government could not require the bidder to pay the prescribed
ninimum wagee and therefore the bid is materially defective., &ee
B=175752, June 7, 1972, and B-17593&, June 20, 1972, coples encloswnd;
sce also 40 U.5.C, 276(a),

Moreover, the failure to acknowledgo the amendment may not be
waived evan if the failure to ackncwledge was inadvertent. &7 Comp, Gen,
597 (1968). Also, the telegram which you sant after bid opening acknovl-
edging the amendment may not be considered sinces bld responsivenass muct
ba establiched ns of the time of bid opening, 47 Comp. Gen. 597, 599
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With respeat to the szavings that could be realiszed by &n award to
yonr f£irm, we have stated that the strict maintenance of the inteprity
6f the competitive bidding system is infinitely moro in the public
interest than obtuining a pecuniary adventage in o particular case by

violation of the rules. B-157094, November 30, 1965,

Finully, you have disagreed with the aininistrative version of
certain diccussions between your representatives and the proouring
activity aftter bid opening relating to your-reasona for falling to .
acknowledge Amendment No. 2, Bince these discuasions do not have eny
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-atgnificanco with respect 10 the legal question of whether your bid
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wau responalvu, which, as indicated, must be established ap of the
ting of bld opening, ve do not 2ind it necessary to further consider
thiv aspsct ol your protest,

- Uhl‘

Bincerely yours,

' Paul G, Dembling

¥or the Comptroller Ceneral
of tha United Gitates ‘

Enoelcagures






