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COMPTROLLER GENERAL OF THE UNITED STATES
WASHIHGTON, D.C, 10348

L

' October 10, 1973 O 4" 7 .

Hirsch, Wright, Link & Adamn
105 Jafferson E£treot ' -,
Burlington, Iowa 52001

Attention: Gene 11, Krekel, Esquire

Gentlemén:

Raference is made to your letter dated Beptember 10, 1973, and
prior correspondence,; proteating cin behalf of Midwest Manufagturing
Corporation againat the sole-«gourcu negotiation and proposed award
of a contract to Inatapak Corporation under request for proposals
(RFP) No, FOUEO7~T73-R-0265, issued at Horton Air Force Base, Calie
fornia, '

Tha RFP contemplates a requirements type- contract for certain
chemicals for use with the Inatapak Model 601 Console; which 18
digpensing equimment for in-place foanm packeging, After dispensing
these chemicals, an expanding foam results and hardens in the shapse
of the ltem being packaged, The record indivates that the Alr Force
has tested Ingstapak's dispensing systen arnd tinds it to be the only
known equiypment which ip simple to operate; requires a minimuwm of
okill, and Joes not need continuous purging, Therefore, the Alr
Force has aperoved the uge of such systenm,

Appea eatly, the Alr Morce plans to leara the Ingtapak dispenping
aquipment on.a monthly basis, 8ince Instapak'e chemical products ars
the only onet which are guaranteed by ithe company to work properly
in its equipment, the Air Force proposes to awvurd a requirements cone
tract to Insts)ak as tha sole sourca supplier of the necessary chemie
csl product pursuant to the negotiatioa authority in 10 U.S.C., 2304
(a)(10) and Aried Servicas Procurement Regulation (ASPR) 3-210,2(1).

It 48 your position that this contemplated lease and purchase
arrangement constitutes a violetlon of the Bhexrman Antitrust Act,
15 U,8.0C, 1, and the Clayton Antitrust ACt’ 15 U.4.0, 1-2’ _e_t_;_ BEq.
Moreover, you object to restricting the procurement to. Instapak since
Midwest would be cble to determine the suitable che¢mical formulation
and furnish a competitive bild for equivalent chemiculs "Af the cheminal
and physical requirements of the foam wero saot out in the specifications’!
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’requirementa of’ the foan,
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Our Office is not directly concerned with enforcement of the anti.
trust lava and any question sriging with regexrd to violation of such
laws is properly for consideration by the Depertment ot Juatice, U7
Comp, Gen, 223, 224 (1967), In bid protest easen Gur Offica 1is -
primarily concerned with detemining whether the award ol a Govermment
contract is in accoydance with the requirements of appiicuble procure-
ment laws and regulaticns, .

The Air Force hag advised that foame-ineplace supplies are cene
stantly being developed within the industry and it 15 evaluaiing
those productis of firms which gubmit them for evaluation, The Afr '
Yorce has indicated its willingness to evaluate your commercial
product to determine whether it vwill meet the Air Force's requiranentis,
For the time being the Air Force will only lease rather than purchase
the neceasary dispensing equipment because of the changing teclwmolopy
and advancement in fomm material and equipment, The Ale Forge vven-
tuslly expects to be able to develop o competitive method.of purchasing
both equiment and chemicals, The Air Force contends that in the
interim it is more cost effective to rent Instapak equipzent and
purchase chemicala which are known (o be compatible rather than wait
until a conpetitive procurement cen be effected,

Genernlly, negotiated procurecments are required to he on a
competitive brais to the maximm practicable extent, AGIR 3-102(c).
Only the actual mininum needs of the Government may be procured and
‘supplien and services must he deseribved {n a manner which will ene
courage maximuem competition and eliminate insofar as possible any
'restrictiva faatures which might limit acceptable offere to one
supplier's praduct, or the products of a relatively few suppliers,
ASFR 1~1201(u).

! ’

For the jx-esent, however, we cannot gay that the Air Force
decision to pu-chase Instapak chemicals is arbitrary or made in bad
faith, The Air Force apparently does not have access to Instapek's
chenical formwlanticons and is not aware of any cther foam chemicals
which are conpatible with the Instapak ¢ uwlyment, Singe the Alx Force
will lease the equipment, testing of untiied chemicals would not be
feaglble, Moreosver, you do not contend that Midwest is presently in
a position to supply compatible chemicals in the aboence of soue y
furthey statcment by the Air Force regarding the chemical and plwaic
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Hevever, ve hava reccumended to the Secretary of the Air Furce
by letter of today, cony enclosed, that resronable efforts be taken
t:: develop ccapetifiion in comnection with the foum-ineplace progranm

to reduce £y much as possible the practice of procuring prequalified
produsta to the exelusion of others,

Bincerely youra,

PAUL G, DEMBLING

Por the goptroller Gencral
o of tha United States

Enclogwro
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