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A CO0 Corporation
1830 Ws 01mic Boueard
Los Amelex iO $ 9orls 90006 4

Atteatont Reg ttohmo Nib Dea&

.faftlenIen mb

Refenom Iiu to your ltte oX w 25,0 1973l wi misquu
oorrispondancep protesting an ar of a contract to *Aui other tha
AourCorlat under tation or bida () DAW?3"73,@a0025v Ise
bythe Deprmn of the Ary Crsc of Xrieen nRoA Iadl 113nos

1830 W.Oyzi I1Yr

O nAprn1e, 1973 the prorns 9006dt lns . *
solcAttationn I fr dioseldriven eleNcstc generator at. Te solciv
totron requored tbat the gtncrator ort conftrt to u applicablu o roa ;

rislole of ,litade Imittiocaton bide 23)6A(CD) $ or Type I $t5ator1i
bythoug parapt 6.3 ot Ahe milCtary opf iora, tlon statel that the
V,rocurewau doeum~nt shoud incude cortair paraprapln euing each
bidder to frita operating experience data ba tho articl being po
;ud dth XN did not solicit such Inomtio om each bidder*

Bi Aprf 8 Op1a o, th 16pr 197or aot ilty tirma'! thecinsant
sumtted the third lomst bide After the !h4 openn~ap but cm the
slctdoytl tolotypn doseago was relcecicd geou r ictce hIc i-
tatonabc ertaid tato te rionexporsot. infortotsiob

,~X a lei tt dated May 169 1973,0 to Vo 0 vps of Enisrep yu
Camra: itcated that it would protest agis an awr of the contract,
to rothfr tho fiat or second lowst bidden1 a( th) foy I that neithor
of tben furisbd dta relative to aopratMn& PTteprienco an erc therew
to% orespotwl You cow a"rtd tht h fotiotlled

tor by, paragraph 6.3 of the mlitary epoviflcatio wsatd athay ot a
bprcude nt doin y bid to - tl th r i nt

be~ Corps or Eng~ers should binde csrtinaiv=pr mrpn thqu contg eact
t bider to tuh toperatirnc &d atab tho rti beintgrst t o ae

*tcitty the tird yourt bimpd.s Afteb t 4e Corp, of the
Caxt itwd otst ag jtat nar of thage experinct

to~ !iho th tin orsc- utbde itegoAta ot



. .

ition u ot tV 0dlicitatl - 4 9rfom, th
fiure ofan bidder to uafth such Ilsrmtionsl v* Uot gmva fm
rejecting Its bide The basis fev the rojeottl or the pr&g ...
*to^id. It Wa Inoue that theo aftoare of pawPh 6.3 of Fthe
xllitstu spalfo,.cAtion dtemne tha it vag onLyr ddrabl to obtal
"norating experimtce otion, mandaory ton othai Ozy
oulA have taqted that tu Prag'b phe 6UosalltiaAni* mnht tieformait

fashilue rofhnr tblr wto ul4t" be inhamucio In tho ewas tatgmdaicn GM

to sol.\citation docment did not exorslayr iele th smuze 
njeot 6i3t such dat.¶was not reqrpjoetioonof the prteq tooa
the poviodion that th o author. voX dapx rapthv. ofterathe
anl that anpe tho lcB did not eontafht t vantonlrd dmvcriptive tooterS
tr claurte pmvribodibr A~rmed Sevcs %urnt V agulai (JWFR)
2 t2O e r(d)(2)ie ratinortio dt4a to wsn utheridse

Our Office ban holdtt ex peragava :slliv tr tstint om icm
prisariy to the pertn zol, hibtory of the in beino proait ttt r6tlr
thanto tho exterien of the protpextive c2ty actorl eonctren: bidder
roosivenonso whilo tho exporience of a blddsav in amatter of blts

PBLibilit26, 49 dat a enot 9n 1i (1969). 48 eCom, tmh Arqt 2t7
(1t p o ionsutatat e th io overment for the bdnzitiys liteataw
ann tOhtition IlO UdidnAt 2305)c It is stdard td it ir. of
contracOfi be aade u1on th basto po the advqrbidna specifications &t
tpat orly inconsequepofil or ihtorialy or thei bi pvriationu rathe do
thafn n t the price, or teprtyo pcotyte ordteltery of tc artidles
offred ay= be wavd. B1160294p Deecmbr 9, 1966; 30) Co, Gaens 179
(1950)ousienens, whirafo le ti nceat obe mai is a lowatt rofbnidu
md ponalble b4ier vmos. bid 9o nf(9 to the; Invtatup. Qn 2 l2 be
(ost), To ensure to the Gaorsmnt (10 uathAe b305tci)t to e R ro t3iC
q*ontion to be rmiolve d In thi s of the sdver thie s apen ioi aitiou md

oraye waied to be 34i0294, by czr*9, 6.63 Cof. iO179
(pec9fi.tihonfbut oitsnc an tha nt by tM to th latwreco
eachl blddtr,

n Wsith roird to thb r pownts vi concur i to the prinitticn FrOPwilb
by tlbs 1r thwt too authors of paragn 6.3 folt it a ddsiaNble
to obtain oxzbnsoato txperheGoe rnormtion bU. .CA t ma3 datort Ochrrale

tay iould tove iotved tiat ths peSrapes caltinh for a uch i pmorer.4
SahalVathPr than toho be tnobed byclue in t 6e asoliitatho m litarM
dichWth botrmt thi poing and cqncatith of thetwords "wooiai
"obyt' has teen thao aubrct of peroms dru 6.3 eltioth v n dw fsjion
to ob tai coprti. n nj o*iec cazm, b1u761t? ndatr 229lcbw2i
theo wolicidtban In qsttitn proed thattr: "Botnh fr informtn i
"tef andi itbr tan "nhould, be ilwod bo tir srolota , sawiB
*0**" Even thouh the catractor did wt cnply with the *bow pro- 9 -
* ?l.1, he us ded rswtv to to nlioitaticma since the prcvis '-,,
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mnly4 expxeAsd the Oovmnatt's p~rofrenes WA was wt a mcndatory
ra*rzno Jial#by nployjn the tot' "vcAld" jfln'ar5(tMvti 6.3,i
Un satkro thoof wor indicating anlr tbeir dn*lUr wd/or pwrtcoe
a not ipoaing a mdatory roquiwtmmnt tbat uU 1pocin.nt donuts

require biddirn to funfloh operating xporienoe i ntlwon vith tbeb-
bida. To the crtryr the uma of the vord, "cha1l" In a provision ha
been OcIutIed as bein m12t1ry in Maturlo, InconsiitetM ith tba Idea
of disovtion, ro sucjesting a undtory duty, B-164031.(2), D.$Sibr 92p
1972; B4I46333, AUeuat ls, 1l2.a,

Unarforeax tWo basis of the foregoing couMverstoi, we sast
Caoouda that ti cntructinc officers datexninatlon that ymi iwotawt
bo doned Is carrot. In view of thla conauion, ve need nac. auw1 do'
not, reach tho other qemtioas cmicernimg your protect s&aich wn d&elded
Adwt ycn by tQ cctacting omticer.
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