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In-Trol Division

ASEECO Corporation

1830 ¥, Olympic Bouleverd .
1oe Angeles, California 90006 , |

lt“nﬁmt ul'. Michasl M. Densoma ¢
Gentlenen:

Raference 42 made to your letter of May 25, 1073, und subsequent
oorrespondance, protesting an award of a contragt to anycns other than
yoursslves, under invitation for bvids (IFB) DACWR5-73-B-0025, issued

by the Department of the Army, Corps of Engineers, Rock Island, Xllinois,

On April 18, 1973, the procuring activity issusd the instant oy e
solicitation on 10 dicsel«irivon elact»ic gonorator sutr, The solicie
tation required that the gonerator metas confvra to the spplicable proe ,
visions of mllitary speacification MIT~0-19826C(YD) for Typs Y genersators, ‘e
Although paragraph 6.3 of the military spocification stated that the

procurement document should include cartaiy paragrapls requiring each

bildder to furnich opereting exparience data on tho articles being proe -

Gured, tha IFB did not solicit such information froa each biddar,

1 Pids were opened on Mey 16, 1973, at vhich tira your coupany
subtiitted the third lowant bid. Altcr the h’4d opening, but on the
sanc doy, a telotypo message was received frou your compeny which

fminhcd certain opsration experience infors tion,

In a latter dated May 16, 1973, to ihae Cwps of Engineers, your
indicated that it would protest egainst an award of tha contract:

to eithar the firct or second lowsat bidders o2 ths ground that noither
of then furnished dota relative to oporating eitperience and wero there~ .
forq, nonresponsive, Your company esserted that the information called
for by paregraph 6,3 of the military specification was mandatory on all
bidders and since yours was the only bid to comply witlii the réquirement,
the Corps of Engineers saould be restrained fxom awvarding the contract
€0 sither of the two lower bidders and sward the contrant to In-Trol,

On May 22, 1973, your company wms advised by the Corps of Enginears

Chat your protest was rejected on tho grounds Shat the opsysting sxperience .
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information vas not required Ly the salicitation, and therefors, the
fallure of eny bidder to furninh such information wvas not growwda for
rejooting i1ts bid, Tha besis for the rejection of the protest was
tvofpld, It was presumed that the authors of pavagraph 6.3 of ‘the
military speoif cation determined that it vas only desirable to obtain
oporating experienca information, ndmandatoryj fox otherwise, they
would have stated that tha paragraphba :calling for that information
, Yshall," yather thon “"should," be included in the solicitation, 6inoe
the solicitation dooument d1d not expressly includa the lsnguage of . ..
paragrarh 6,3, such data wvas not required, Becondly, the Army took
the position that the information callel for was dascriptive literature
and thot since the II'B did not contain the standaxd deacriptive literss
ture clause presoribed by Ammed Services Procurement Regulation (ASPR)
£-202,5(a)(2), opereting experience data wiui not required,

Our Office has held that experienca requiremsnts vhich are divected
to the porformance history of the item being procured, rather
than to the experience of the prospectivae cantractor, concern: biddsr
yesponsivenens, while the exporience of a bidday is a matter of didder
verponoibility, 49 Carm, Gen, 9, 13, (1969); 48 Comm, Gen. 291, 297
(1068), To ensure that the Government has the benafits of fros ani
open cepetition (10 U,8,C.A, 2305), it 1s pandatery that avards of
- eontracts be mads upon the basig of the advartised spacifications and
that only inconsequantial or irzmterin) defects or variations which do
not affect the price, quantity, quality, or delivery of the articlcs
offered nay be waived, B-16029%, Deccmber 9, 19663 30 Comp, Gen, 179
(1950), Theroforo, since an avard must be mida to the lowest responsive
: and xvsponsible bidder vhose bid conforms to the invitation anl will be
rost: adventageous to the Government (10 U,8,C.A, R2305(c}), thw critical
. quastion to be regolved in this case is whather the operation exporierws
inforpaticn required to ho furnichod by parcgraph 6.3 of the mititary - -
Bpecigicatim, but cmitted from the IFD by tho Ay, was mshdatory ¢
each bidder, : : .

: _-'/ Vith ragard $0 this point, we concur vith the presunption propounded

. by tho Army that tho authors of peragriph 6.3 felt it woa desirohle -

" t0 obtnin operating exverience information, but not mandatory. (iherwies,
thoy would have stated that the parasraphs colling for such information
"ghally’ rethor than "should," be included in the golicitation, 'hin .
dichotomy botween the moaning and irmlications of the words “shodd™and
"ahall" has been tha subject of mamrous decisions, both in owr OIfico
e in tho courts. In & previous case, B-17618%4, Sevtevber 22, 1972,
the solicitation in guestica provided thati: “Both the informatinn .
gystam and the ponitoring systen sliould be sesured Drom the same veudor
¢ & #.Y Even though the contractor did mot comly with the abovwe proe= .- v -

' vision, he was deened responsive to the solicitation, since the provision ™.

L . ,
L L) l p ]
4 ""‘-,'l " ! ! * -.‘ . » ’ . + v
L] LI : + Y .

Y. i

*  gur’
1

. v . .
- ' ' S TR AL B e .

* 1..'_ gt ":‘- A “; . '..' .... : 2




, B=LTOTHG _—

marely expresssd ths Govornment's prefwrence snd ww not a mandatory
requiremont, Similarly, by erploying tha term “should” in paregraph 6.3,
tho sutbors thoreof wore indicating cnly their desire and/or preference
s ot ivponing e pandatory requirement that all procwrement docunchts
roquire biddurs to firnich oporating experience infaxmation with thesy -
bids, 7To the contrary, the uso of the wvord, "ghall," in a provision hos
bean construed as teing rmndatory in naturo, inconasistent with the iden

of discrotion, and sugresting a pendatory duty. B-1640N(2), Septesber 22,
19723 B-14G333, Avguat 1, 1972, ,

harafore, on the baslis of the forepgoing considerstiony, w must

. .concluds thaty the contructing officor's deteminption that ywur protest
bo denicd 18 carrect, In view of thds comclusion, wvo neced not, anl do’
not, reach tho other auections concerning your motest vhaich wre dacided
againat you by the comtrectdng officer,

Binoerely yn:,

Paul O. Denbling
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. - Cooptroller Gonoral . -
Yor th® por the Unitod Btates S
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