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- B=178428 June 28, 1973

The Honorable Willlimw Py Rogerxs
The Secretary of Statn

Daar Mr., Secietarys

. We refer to the lattor of the Acting Assistant Administrator for
Program and Hanagement Services, Ageancy for Internatinpal Davelopment
(AXD), Department of State, dated April 12, 1973, concerxning the entitle-
ment of two forwer exploysns of that agency to the inclusion of foreign
post differential in theiy lump-suin leeve payments incident to their
seperation from Federal servica in Vientisns, Lacs. The two employzas
involved, Robert and Ruth Penters {(hustand and wifgc), werd scparated on
March 14 and March 3, 1973, rospoctively, while in Vientians, Apparently
they doparted Vientiane subsequant to tho dates on which they ware
finally separated having no eicess annual lesva to be used as turminal

leave,

A question arises with regard to the lumpesum payments involved
under certain Dopartmsut of Htate and AID xegulations which appaar to
ba in conflict with decisions of this Off’ca, The Departneant of State
regulation in question i» 3 Foraign Affaire Manual 372 which providess

372 Effoct on Other Paymynts
L J L] » » ]

Fcst differential shall not be iucluded in any
lump-gum leave payment, axcept for settlement of
a decaased Yoreign Service umployae's eccounts.

Similaxly, AID Manual Order 761.4, VI, Oy of Sune 6, 19952, which autho-
rvizes the separation of employeus at fuareigo posts and the payment for
lump-sum leave in connaction tharewith, pravides that such peyments "may
not include dlfferential," Thn Comptroller Guneral's decisions which
are cited in the submisajion aul othars wmot cited therein aatablishad the
rule that costrof-living allowances and post Qiiferentials psid under
section 207 of the Independavt Officas /ppropriation Act, 1949, and .
Parts I and II of Exscutive Ordar 10000, Saotembey 16, 1948, are to be
facluded in the lumpesim leave peyments ¢f cmployccs who &re separated
at their ovorsear posts. See 38 Comp. Gen, 524 (1959)3 33 id. 287 (1954),
32 1d, 323 (1953); 29 id, 10 (1949)3 28 ia, 455 (1949); amd 28 1d. 377
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Authority for payment of a lump sum for an employes's accunmulatad
lea7e at the time of aeparation is contained in 5 U,5.C, 3551, which
was derived from tlis wct of December 21, 1944, 38 Stat. 845, That state
ute provides that che "'lumpe-sur pa t shall equal the pay the s«wployes
¢r individual would have x¢ceived liad he xtznainad 4in the service until
expivatinn of the pariod of the annual or vacation leave.,”

In the cited decinions this Office had for consfderation the provie
sions of the law and vegulations vited above which included in sections
106(a)(L) and 208(a)(1) of Executive Order 10000, provisions authorizing
the payment of foreign dif{ferent als and territorial allowances and
diffarentials from the date of arrival at ths post on asnvigument, transe
fer or datail to the date of departurs txon the post for neparation,
transfer or datail, Under thoss provisions an ecployes whoss right to a
differential or allowance had not terminated under the controlling rxapgue
lation prior to separation wae ollownd to include rveh diffeventianl or
allowunce in his lunp-sun payoumi. pased apparently ta the prasumption
that he would hava continuad to serve at the overssax post tut for his
separation,

(n the other haud Stats Department implementation of the :uthowxity
to pay differentiala to Foruign Service amployees unday sectiin 443 of
the Foreign Bacvice Act of 1946, and the delegation in Fart IV of Pxecu-
tive Order 10000, provided spscifically that diifermntials paid therve-
under would not be included in lump~sum payments of employees separated
at foreign posts, 5ea section 374,.8, Volume 1, paxt 4, Foraign Service
Manual, in effect from 1950 to 1933 and section 373,2 of that part :inp
effcct until April 3, 1961. That provision was recognized by this 0ffics

. a8 precluding payment of foraipn post differentials to Foreign Service

employaes peparated at their foreign posts, See our letter H-111734,
Januaxy 14, 1953, copy encloased. Tnis decision was raached aven though
the btandaxdized Regulations in force at the timwe did not provide apecife
ically for the excluaion of foreign differentials from lump~sun pnywments,

The post differontial here in question {s paid under 3 U,S,C. 3923
which was derived from the Ovorseas Differentials and Allowancea Act,
Public Law 86-~707, Septembar 6, 1960, and the Standardized Regulations
(Covarnment. Civilians, Foreign Areas) issued by the Department of Stace
puruant thereto. That act consolidated varicus authorities for paying
cost-onf=living allovances and post differantials to smployees at foreign
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poste including sottion 207 of the Independeatl Offices Appropriation Ast,
1949, undex which the cited decisions and tha regu.ations involvasd tharxein
had Leen fasvad, and gection 443 of the Foraign Service Act of 1946,

It is notad at thin point that tha inclusion of an allowancs ov
differential in & lumprsuvm paymant is depsudent upon tha &llowsucs or
differential boing sdditional pay and not in the nature of raimburss«
mant for axpensay insurved. Thus, cost-of=-living allowances psid to
nonforeign sexvion perjonnel st foreign pusts undear the authority of
seclion 204 of the Independent Officen Appropriatinn Act, 1949, wera
not to be inclnded {n a lumpesu paymunt, 20 Cop. Gen, 463, rupra,
Howaver, the (Overseas Differentials aud Allowsnces Act continued treate
want of post diffarentials ns additional pay which wruld bs subject to
lugp=swn leave paymentys in appropriete circumstances, See S, Rapt, 1047,
Both Compe. 24 sama., jrege 10, and the lomplanentetion thoreof in sece
ticn 51]la of the Standasdired Regulations,

Thus, post diffarentials pxid under th. currout provisions are for
convidoration in determining en enployea's lump-sum paynsat 1f othorwlae
authorixed by the controllfng regulation. The partinent regulatiom, -
section 332 of t'e Standnrdized Regulations, provides in effect that tha
enployes's entf .lement te a Jitfersatial terminates as of the close of .
business ¢a s date of geparntion 1f not temuinatad esrlier fox soma
other reeatn listaed in that aection, such as departure from the post for
yeturia to the United Status undsr tvansfer orders. That language does
not specifically prohibit the pavwect of diffarentiala as part of an
exployes's lunp=sum payuent as wis the case in tha former State Departe

- . pent ragulatiot a3 howaver, it {s not identical to the wording of Ixecu-

tive Order 1NUCY which was considered in sur decislions under that
regulation,

The wording wf the current Civil Service Commisnion regulation with
xaspect to the termination of nonforeign 4differentials and allowances is
timilar to that contained in the Standexdized Rogulations, That wordirg
ap containad in seciion 591.401(c) of tha Code of Federal Negulations
provides that "payment of an allowance or differential ahall cesse on
separation, or as of the date of departure or transferx to & new post of
vegular assignment.,’” It L{s significont that oux Office interpretud that
provision as being subject to the sesme interpretation an tha regulations
connidared in the cited decigions in that individuals separated at poste
wvhers thoy were recuiving sn allowance or a diffarential under that
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vegulation ware found to be sntitlad to have the alliowance or differene
tial included in their lump-sum paymeuts, See B-133978, February 9,
1965) B+135336, November 20, 1964, coples enclosed,

It in also of note that although a specific provision denying
inclusion of foreipgn differentials in tha lump=sum computation of
employecs separated at foreign posts was not included in the Standarde
ized Regulativng either hefors or after the amactinent of tha Overscaax
Different{~ls and Allowances Act such a provision was retained in the
adninistrative provisions of the Foreign Affaixre Manual and the parti-
nent AID regulations as cited in the subxission and quoted abova,

The question, then, is vwhether the rule applicable under Part Il of
Bxacutive Order 10000 pertaining to differanticls for noaforeign service
exployees is to be applied subsequent to tha consolidation of those
authorities under the Overseas Differentisls and Al ocwances Act or
whather the zule applicable under Part 1V of that order pertaining to
different.aly xox Foxeign Service persomnel is the one which should be
applied. Iu that commection it does not appsar that it wuld he prac-
tical to raoairo agencies to> include differentials in limp-sum peywents
based on dulerminationy in each case as to the longth «f time the
employee concenied would have ramainnd at the foreiya post but for
separation, .

- 1y

There is no indication that whon the vapartrent of State incorpo-
rated 3 TAM 372 in the Foreign Affairs Hanua!l any consideration was
given as to whethar the Foveign Service rule denying differential in
lump=gun paywents rpadoy to employess separeted at foraign pasts should
ba continuad in the light of the comsolidats] statute, particularly
svinca, as indicatad ebove, no mention thereot was mede in the Stardarde- ?
iced Regulations issued after 1960, Further, we note that Givil Service
Conmisaion instructjons in section §2-3f, beok 350, FPM Supp, 990~:,
reflect that the rule applicable under Part I of Exacuiive Orvder 10000,
s stated in decisions of this Office, continued to be in force perw
mitting the inclusion of differentials in lumpesum payments wada to
fndividuals separatsd at foreigu postas,

Although cha matter is not entirely free from doubt, we fael that
the better view is that an enployeea separated at a foreign post ahould
hove hia lusp sun romputed on the baszis of continued service at the
foreign post for the pariod coversd by the lumpesum paywent, N
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Tharefors, the diflerentisl applicable to sexvics in Vientisne
should be included in the lumpesun leave psymsents made to Robert and
Ruth Pegtars, 7Tou may wish to tal's the actions necessary to revise
the vegulations comceriad in accordance with this decision.

Sincersly yeouts,
JPaul G. Dembling

Yor the Comptroiler Cenaral
of tha Unitad States

Enclosures = 3 ' .
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