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Environmental Tectonics Corpovation
Jancs Way

County Line Industrial Park »
Southaxpton, lennsylvania 189t

Attentiony M. Richard E, McAdans
Continct Administryator

Gent.ioman}

This 18 in reply ¢to your telefax message dated April 10, 1973,
&nd latter dated May 24, 1973, protesting the avard of a contrect
to the low bidder, Temney FPugineering, Iie. (Tennety), under IFB
DAAA21-T ~B-0280, isBued at Picatinny Arawmmsl, Dover, Now Jersey, for
the manufacturs and installation of a Themmal thock Chamber in
accoxdance with specifications, ' -

Essentially, 1t 48 your position that Tenney's fallure to attend
the "required” prehid site inapection rundered $ts bid nonvesponaive,
You state that to hold otherwviae prejulices other bidders and would
not permit all hidders to coupste on & comion tasiy,

The provisions in the invitation concerning aite inspoction ere
dncluded in Bection C, Instrwctions, Conditians, and Noticss to
Offerors at page 11 and in Bection ¥, Description/Bpseifications wt
page 32, paragraph 11,6, as follows:

BITE VIBIT (1967 APR)

Bidders are wrged and expreted to inspect tho
site vhere services are to be porformed and to
sstigfy themselves ap to &ll gentral and local econ-
ditions that may affeat the cost of performance of

~ the contract, to tha extent such information is
reasonably obtainable, In no event will a fidlure
to inspect the aite constitute gromds for withe-
drawal of a bid after opening or for a claliz after
mayd of the contract,
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11,6 Prospective contrictors sre requirved to inspeot
the sits mrior to bidding as special rigeing hookip
and carpentry is required vo install the chamboer,

You have taken the position that Tenney's bid is nonresponsive
wdince prospective ccutractors werns "required,” "urged® and "expected”
to attand site inspection, and since site conddtiuna apparent at -
ti{mn of dinspection could waJJ. affevnt pr\ce and quatity,

Undar formal advertising procedures for Covermwent eontncta.
it is an ostablished rule that © 2i¢, to be acceptable, must be ree
vponzive as sulmitted, that iz, it mmt conform to wll naterial
requirenents of the advertiud torms and apecifications, 10 U,8,C
£305(c)s The Govermment's acceptance of mich a bid offectively
binds the bidder to periomm in accordance with the sdm'timd tem
an’ specifications, L2 Comp, Gen, 502 (2 %63). ]

In our opinion the puxposs and tha effect to be given (1] ‘t.hc
above=quoted provisions regurding the site visit are obvicus, By
1eluwding these provisions the Governnwent aought to warn bldders
thut site conditions could uffect the cost of performance of the
contraot aud in the event a bidder foiled to inspect tha £’ 3, the
Government sought to protect itgelf agninst the necossity ol par-

. mltting withdrawal of such bid after opening oy against a claim

after awvard of the contract, We therefore believe it is clear that
bidders were to assure the rigk of any cogtg of verformance dus to
ohservadble site conditlions and thut the Government intended to con-
sider a bid for anceptance notirithstanding a bidder's fallure to
ingpect the site, In view thereof, we muit conclude that by sube
mitting its bid under such conditionn, Teurey knowingly comnitted
itself to manufacture and ingtall the chantkar at 1ts bHid price and
to asmme the risk of any unanticipated inacreascd coste due to
observible site conditions, & basis common to all participating
biddera irsespective of nonattendance u,t. aita inspection, Bes

We have also noted your ooutention t.tmt "other bidders wore
prejwiiced and very likely digsuaded from Lidding becauso site visit
was clearly stipulated, as not to do £0 would be cause for rejection
of their bid," In this connection, there is no provision in the
sclicitation to the effect that fallure to attend the site inspection
would be cause for bid rejection, and for the rcusons stated adbove we
believe the contrary is iu fact the case, lboreover, your argument °
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thut other blddars may have Desn disimaded rew bidding because of
tw site inmection pivvisionn is entirely speculstive and in eny
evuilb wgerasutsive since va have concluded that all hidders wers
bildling an the commion basis of iweeting the specification
requirenits irrespectiva of attendance. ,

Asconingly, youy protest mist be dended,
Bincorely yours,

pavl . Dembling

Yor the Cmptmuef Guneral
v - wf the United States
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