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COM.PTROLLER GENERAL 01=" THE UNITED STATES 

WASHINGTON, D.C. 20548 

. ~~ !ha BnonbJa t'boMa s. ll..pp-., Abdnf.•U•tcn· 
i~ir~}_- ...ii ........... Yd•i•u•tt• 

~1-:· =:... March 19, 1973, - DU.ct1>'t, Office of to... 
~c~;~c:Abdat:attatioo, nqueated our daeiaion u to tbe J?OJ)'d.aty of P•J."lht 
' ~, _ -~ the SU.U hdae•• Admbaiatr:attoa (RA) of t.!Mt claim of Mctachlen 
.-- = l(atioDal lank. W..ldaaton. D.c •• wtd.a •i..dm t• ~ on thl! faota 
~=4Hu1M4 1Halow. Sh.oe tb Dinctoz' cto.• uot qpeu. ~ bs e. authorized 

~~=~certifJina of ft.cu 1- ta 11C)SJ eatitl•d. to an. arb'uca dtetsion h1 OUX' 

' =:=~Office. §!. 31 v.s.c. 12d.y Rallee. our ni>1" u baUg ~ to you 
r:-i;ll hU4 e~,tbe apncy j.nYOl'Yect. pu:nuant to 31 U,J.e •. 74.f' See 26 Comp. gr- .... '" ·" 
~m~ ~~=:- Qi January 17, 1972, SM approved an -;oiu=ic Ol>lJO:i"tuuity loaU "o 
~-. t· _-. , doing bwaiaeaa u Hate a Carry Out Shop in 'l V~, D,C, oal,r SBA~ - :Uivo1.....t :I.a th:l.t tl4,000 1-. 11la 
~~ -=c:~ . .uy,,.. 4Uhraed to Mr. qn thl:'~~ .~~fie.tent occaeiou; on Much a. 
• .• ;~1972, f.n the amount of ~16t16Ci.S7; on Much "ll; 1972, in the .-ow.i.t of 
; =-t=--c~l,700.00; .nd on April 21, l97l. f.1l th• uouut of $4,133.43. 
!~'11·-·--- . 

-~ - In orier to aut his creditol:'St d~s, Mx. - . . oatducl interixu 
~;fin.iancina fi-oe MC:Lachl.eSl kn'k l>o!on aud ~ th• 4it'bu1.'•emlat -period 
=-::of tM Sl! loanl aomaU. in J'obnuy 19-72 in. thG &JllQ\lat of $3,5001 

139 

on Huch 3; 1972, fo:.: $1,.SOO; Gd on March 29, 1'72, in th• amo'IA\t of $2.000. 
___ :=-·-!heM i.Atadm lom:u1 wet:a »ade 11uW.q;ueut to SM loan appl'oval and with 
;:::·'- - - SU'• bovl&dge. Mctaehl.an ill eaeh inst.ance looked to tP SU u • aourca 

; .. ·.1.-.. - ~.·~ .• ~.---.of tepayment. Mr~ ha# repaid $-J ,500 a.nil $1t500 o'blJ.aations tut :--- -~the u .. ooo 1o.aA l'Qaiu uqp.d.d. 

tf: :c~~~- Accorcliag to ·the •t.atnenc by Hr. Cl.Ueuu ll. Chatldlor, Chiaf t 
r--!~ l'f n.ndq Diviaiol:l, SM.. J!lt Bek prior to uk1q a loan cosmd.tmeu~ to 
i.o~c.:lfr. coatato<l !Ir, Cluo>dlu to da- Vbatball W SBA had :I.a 
! ~ -_ fact approvd a loan to Mr lt ed req,ueatad t:hl..t tba hnk be ~ 
f':f· ~2-~:...a GO-pt.1• OG ~· SM ehecz.t, to which ~·t SBA a.peed. Accotdini to 
~~F-Mi· CblG4ln' the JaDk .... ..u •. oo-,.,.. • that ru 4.tsbm:~t chec;k 
•·s-S-£;_to Ht. .. *· paid off bit tint two h.tarba a.alt lo-au 
~~r~ •baretr.. In ducnlttas ti. w.r4 lb• .a."' the ZaQlr. ti> Mt. , 
~~lfr. "" .... 1-1' ....... . 
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A fw da;r• Utu Mr. aaaia ..a. a qq-.t to 
the Jaak for cs advanaa od dtarilaa bis 'riait to the luk, 
1 ftll eoauettad "1 the baubr with • duplicattoa of the 
ori;faa1 ~t [to..,. .... 40-'1*,... of tM l'&A, 
'1fs...._mt elleCk). l nf.Mcl ~ ~Uon u to tha 
ucasaity of tlM!l advect •bee the lhaek would la in 
within a fev dq• ad thl u:rgu~ ~ wte eathf.f.e4 in 
ti. 1riot' tia'buuemm~. I aho· atormed llUl tbat it woul.cl 
char (tC dfJiburttement if we WOU.J.4 cq"1 our orie-r for a 
welt an& iuue a MW one t• iDta.wi. tbe •ant a.t a ,., .... 

The banker ~cl 4-temined e»u II.taking the~ u apt• 
of the a!oroentiwed pouts presented to hiD awl pt;oaeded 
to .ate tha fuads a:vaila'ble.. 

Upon finding thi• out t ni.adt a call to M1t, b4 
imprea~ed u.pon bia ti. :{:$po-rtan.e. of npa)'f.ns the bank. 
Re agned that he· would t.. '°• 
BOIWe"ftar, Mr. 1'11.1112111 A. i-ey•rly, .J-r., i'itst Vie• l1l'esidnt ef 

states the fact• with r'spe~t to the third lQa.u atJ follows~ 

On March 29, 1972 Mr. nquested that $1·,,000.00 
k advanc.H.:tto be rllpd.d in t~ sa)~ manner as l>efottt. 1 
again telcapbonad Mr. Chandler wba a.gi-Md to protaet the 
Ja:nk•e ~tarot and H.t a cbe.ck in Joint namu ... 

The SBA bas carried out its ~~t with re&ud. 
to t:he $3.tsoo.oo 1U1d *i,soo-oo loeus .aud the B.mk b$ 
received pa,ment in full. lloveve.r~ the Bak bu Mt 
betm paid tha $1,000.00 eAYu.1~ on Match 29, 2972 Qtl. 
apparently the funds frO'l!l tlu~· 4.iraet S'.M. ·l,.oan to 
Mr. haw. been dbl#uned. without · isswmce. of t~ 
joi11t cbeek. as was ptted.Md by M:r.. Cl\al)dl.er. The Bak 
ha!J not dealt dir&etly ntb Mr-. and would not 
haft d.oaa b\18iM1J• directly with l.da. b~t for the 
~~ and pl'Ol'd.ae of Kr. Chandler that the Ba1'lk • • ·, 
:tnterostil wulc! ba l'rote.ct•d b7 pa,.at. of the Ali~ 
at th.it t1- al d:Ub~ of dMa S!A loa;a. 

The Diractor • Offiet of ~ Mld.nist't&t:loa iJtatu that 88A 'W1l1d like 
· to re~n the huk in otda't' to noid • suit h)' the. Eauk $M1 in order 
to pn"ftmt d~· nla.t:l.o'M witlh tbe ~kh& C01SN1\i.ty whosa ~ration 
h, ccccmliq to C. Dinetot", hpon.aut to au.ta ~ out: 1ta 
respou.aiJa«liU..11 The Dinotor ata..,; 
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SBA feels that such interbt financing by a bank provides 
•ipific.mt benefits to our borrowers. During the time. 
SSA. ii proCHaing a loan application, aid between disburse­
mnts of an S!A direct loan, interiw.finacing fuilities 
tha borrower'• operating capital poaition. Agreement. 
by SBA. to iutarira fin.and:1;1g arrangeJimlts adds •ub•tan.tial 
CCDWllien.ee to our lending pngnm. The financial sttuctura 
of a a.U bus:lnus in need of Sl\A. au~stance. :le sometilne• 
aargillal,. and 1ntti.table delay in 1oal1 d.iabursema?lt by SM, 
• Under of last resort, cu be irteparably injurious to 

' the ... u fina. While it is customary to amend an 
authorised u• of SBA lean proceeds in order to accomodate 
interl11 f1.1umdn;, the procedure was not ·followed in thia case. 

The bank hu not tdken leial.action against SM to date, 
pmtizu ~ecd.pt of your opinion.. We would like to . a.Void 
such a 1\rl.t if possible• dnce tha issue·is reduced to 
~of fact and not la. t4bUe certainly the atter· 
'Id.~ be deci4-d either vay, e:xpa1ence suggeats that, 
if brought before a jury, such isauu an often resolved 
in faTor of the plaintiff nther than the government. 
Suit avoidance would better serve ~ interest since. 
the cost of dafendina such • auit W01illd p-robahly exceed 
the c1dJl by a eottSidarable soa. Cor~lary benef:Lt&1, · 
of coune • would be the prevention of damaged relations 
with the banking comamdty at large a;nd .clknowledgement 

[k _ of McLachlen • e signif f.cant ecadtlleti.t to and involvement i : =~:=~ther P•>""'Ut 1111)' be certified to - llmk, it i• 
: ·=· requuted that we advise whe.ther such payment, ·if autllorized, 1JJ1J:Y (1) · 
~. ·~~be paid frOSI the Juaineas and In.vutmerit Fund (73x41S4) and (2) it would 
~f·-~ be prpper to pay accrued interest on the interim lo.an and, if so, at 
~what 'rau. . 

it SBA, :r= ::«,~: !~t~~::t:..:.:• p=.: ~== ~~ 
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1"'~-cit would he ude a co-pJlYee ou the final SBA check. The »m'~ Executive 
~.': Vica l'tNiknt, ·HJ:, Bryarly, tepon. that be was advised l;\\at tlllA ...W.d 
i., -___ ..U the bank Co-ps.Y'l•. but it does not appear from Mr. Gh~dler 1 s at.e.t.-
.I:_- tlllmt quoted above ·that he uade such a promise. ltt his letter the Director 

~·-~•- .. Teport• that SBA beliews that a "id.s~rstandiq t>f ths-. '.ipoken wcn:d may we.11 
i -- have occurred, to the dettbrellt of M<:Laehl.en" This o-'ff,\-ce it not equipped 
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to int.rvi.,, Vitnu••• at1od to determine credibility; therefore, our 
-~:;-poliC1, in the absence of clear fraud or bad faith, is to accept the 
~--verlioa. of the facts set -forth by the Goventt11ent agu.cy. Accordingly. 
-· .,. ar• r~u1rad to uauaa that Mr. Chandler, :l.n accordance with h.i.e 
~ ,ffid&vit, did not agree that the Bank vould be. Ila.de co-payee on the 

. --J.oan nor did ma puport to .~-1.t the SiA to repay the loan to the Banlt 
iJi tha event the borrower did not. 

1rom the record bef cre us ve find 110 basis for concluding that the 
SNl1 Business Administration is any wy obligated tc the MeLachlen 

-·- ~Nation.al Bank. lather, it appears froin Mt. Chandler's statement .and 
___ from the Director' 1 letta-r to us that the iank.' e J:xecv.tive Vice Pr•siden.t 

-· va.s not inforiaed that the BaDk would be we a co-payee on the check. 
- Jton the facts and d.rcwaetancas disclosed in the Diractcr's letter and 

_ __ -__ in the 1tat.-nte of the SIA officials coneern.ed • we f :bd no evideuce 
-- ~--which would eatablieh a legal duty on the part of SBA to assure the 

repayNllt of Bank's loan through its Oft indepbdent ae.tion. 

_ J.Ja w stated 1n (lur decision of September 20, 1968,. B-164162,fto 
an SBA au~Jiorized c.rtifying officer, while the yrovisions of saction 

o-l 634(b) (7)fof title 15, UaS.C., grant the Admini1trator of Small Business 
-- :=.::broad authotiti•• v.lth respect -to dealing with loana, w do not fiud 
c--:c _ tueh authority related to assuming the obligation. of a borrower to a 
~-- ~third party under the cireumstances here involved. Accordingly; we. must 
~ ..:=--couclude that no part of McLachlen Na.ti~al .Bank's cl.aim may be certified 
:c ___ .:Jot payment-

Sincerely,your•, 

tor . the Comptroller General 
of the United States 
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