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COMPTROLLER GENERAL OF THE UNITED STATES v
WASHINGTON, D.C, 20548

178250 | KUG 6 1973

The Honorabls Thomas 8. Xlepps, Adminfstrator
$mall Busineas Administration

Dasr ¥r. Klsppas

By lettaxr dated March 19, 1873, your Director, Offiece of Loan
Mniautnticn, requested our dacision as to the propristy of payment

by the Smsll Business Adulnistration (SBA) of tha claim of Melachlen
!lt‘-ml Blnk Whinzm. p.¢,, which ¢lain 19 based on the facts
daserided bhelow. Gince the Director doas sot appesr to be an sutherized
certifying officey ha 1s not entitled to an advencs dacision by oux
0ffice. Cf. 31 U.5.C. 82d. Henes, our reply is baing madg to you
hw!’o thc agency involved, pursuvant to 31 U,.8.C. 74.¥ See 26 Comp.
Gen. 79

On January 27, 1972, 83A approved an econcmiv spportunity loan to

» doing business a3 Hate's Carry Gut Shop in
Vashington, D.C. ou; SBA mooey was involved ia this $24,000 loan. The
money was d4sbursed to Mr. o three different occasions: on Haxch 8,
—1972, in the amount of $16,166.57; on March 2Z; 1972, in the smount of
—$3,700,00; and on April 21, 1972, in the ssmme of $4,133.43,

In order to meet his creditors' demands, Mrx. obtained interim
finanedng from McLachlen Bank before and furing the disburseawat pariod

of tha SEA loan! sometime in Tabruary 1972 im the amount of $3,500;

on Maxeh 3, 1972, for $1,500; apd on Maurch 29, 1972, ia the amount of $2,000,
Thess interim loans were made subsequent to S34 loan approval and with

8BA's knowledge. Meclschlen in 2sch Instance looked to the SEA &8 & gource

of repayment. Nz, has repaid $3,500 and §1, 500 obligatisns but

the $2,000 losn wemains unpaid,

According to tha statement by Mr. Clarence H. Chandler, Chief,
Hnaneing Diviaion, SBA, the Bank prior to meking a loan comnitmeat to
¥, comtaeted My, Chandlar to datermine vhethey the SBA had ia
fact approved a loan to Mr, and requestad that tha Bank be wide

A co~payas oa the SBA check, to which raquest 8BA agreed. According to
+ Chandlar the Bark was mada a co-payes on that SBA dishursement check
to Me, and Mr. paid off bile first two interim Bank loans
tharefrom, bmaubiagthcthirélnmm&bythaa&wm. s
Hr. Chandlax atatss:
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A faw days latar Mr, again wads a rsquast to
the Benk for sz advanca abd during bis visit %o the Bauk,
1 was econtactod by the banker with 3 duplication of the
original requast [to be mada & co~payse of the £BA
dishursemaot check]. I waissd the question as to the
vecexsity of the adveunce since the chaek would ba in
ummcfwdqlmdmmmtmﬁamummdin
the yrior disbursement. I also infermed hiwm that it would
delay our dfsnbursement 1f we would cancel cur order for a
check and {ssue & pew one to inaluds tha bank as a payes.

The bankar seemsd determined ou making the advance fo spits
of the sforesentioned poinis presanted to him and procandsd
to mpke the funds availlable,

Upon findiug this out I made a call to M, and
impresced upsn him the Isportance of rupaying the bank.
Ha agreed that he would &o so.

Bowever, Mr. ¥Willlem A. Brysarly, Jr., ®irst Vice President of
Mclachlen, states the facts with ragpect to the thizd lean as follews:

On March 29, 1977 Mx. requestad that $2,000.00
ba advanced.ito be repaid in the smw mmmaer as before. I
again tclapbonad My. Chandler who agreed to protect zhe
Bmk's intarest and send o chack iﬂ joint names.

The 88A has carrled ocut itm aq;reemt with regard
to the $3,500.00 end $1,500.00 loaus and the Bank has
received paymant in full. However, the Bank has not
baen patd the $2,000.00 advanced on Mayeh 29, 1872 and
apparently the funds from the divact SBA Joan to
Hr., have besn dishursed without isgusance of tha
joint check 25 was preedised by My, Chandler, The Bank
has not dealt directly with Wr, and would not
have domi business directly with him but for the
assurance and promiss of Nr. Chandler that the Bank's .
interosis would ba protected by paymsnt of the advanzes
at the tine of disbursement of the S2A loan.

The Director, Office of Loan Aduinlstration statss that 52A would like

to reinbursa tha Bank in ordar te avold a suit by the Bank and in ozder
_ to prewent dumaged relations with the banking commmity whoss cooparstion
is, sccording to the Dirvector, importent to B34's garrying out its

- raaponsibilitias, The Dirsitor states:
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SBA feels that such Interim finaneing by a bank provides
o significant benefits to our borrowera. During the time
e 88BA is processing s loan application, and between disburse-
ments of an SBA direct loan, interis finsaucing facilities
the borrower's operating capital position. Agreement
by BBA to interim finaveing srrangements adds substantial
convenience to our lending program. The finmmcial structure
of a smgll businass in need of SBA assfistance is sometimes
margingl, and fnevitable delay in loan disburssment by SBA,
a9 lender of last resort, can be irreparably iajurlous to
' the small firm. While it iz customaxy to amend sn
suthorized wse of SBA loan proceeds in order to accomodate L
interia financing, the procedure was not foliowed in this case. . -

The bank hes not taken legal sction against SBA to date,
petiding recelpt of your opinion. We would like to avoid
such a sult if posaiblae, slnce the issue iz raduced to
ous of fact and not law., UWhile certainly the matter
wight be decided either way, experience suggests that,
if brought before a jury, such issugs ars often resolved
in favor of the plaintiff rather than the govarnmemt,
Suit svoidance would better serve our interest since.
the coat of defending such a suit would probably exceed i
the claim by e congiderable gum. Corgllasry benefits,
of course, would be the prevention of damaged relations
with the banking commmity at lerge and dcknovledgenent
of MclLachlen's sigonificant commitment to and involvement
in SBA programs.

, In addition to whether payment may be certified to the Bank, it ia
: reqmt.ed that we advise vhether such payment, if authorized, may (1)
be paid from the Business and Investment Fund {73x4154) and (2) it would
r to pay sccrued interest on the intexim losn and, if so, at

} We note that thers is s dispute in this case ss to whether the

8SBA, through ene of its officials, verbally premised McLachlen that ,

—1it would be made a co-payee on tha final 8BA check., The Bank's Executive

- Vice President, Mr. Bryarly, reports that he was advised that SBA would

nake the bank co-payes, but it does not asppear from Mr. Ghandler's state- _
~nent guoted above that he made such a promise. In his letter the Director ;
'reportl that SBA balieves that a "misunderstanding of ths dpoken word may well

~ have occurred, to the detriment of McLachlén' This 0ffite 15 not equipped
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 to interview witnesses and to determine credibility; therefore, ocur
policy, in tha absence of clear fraud or bad faith, is to accept the
T yersion of the facts set forth by the Government sgency. Accordingly,
~we are required to assume that Mr, Chandler, in scecordance with his
| affidavit, d1d not agree that the Bank would be made co-payee on the
~{losn nor did he purport to commit the SEA to repay the loan to the Bank
| 4a the event the borrower did not.

=t From the record before us we find no basis for concluding that the
| 6mall Business Administration is aay way cbligated to the Melachlen

| National Bank. Rather, it appears from Mr. Chandler's statement and
~“from the Director's latter to us that the Bank's Executive Vice President
-was not informed that the Bank would be made a co-payee on the check.
“From the facts and circunstances diselossd in the Directer's letter and
“—in the stataments of the SBA officials concerned, we find no evidence
which would establish a legal duty on the part of SBA to assure the

_repaynent of Bank's loan through its own independent action.

"~ As we stated In our decision of September 20, 1968, B—16&162,§/to

an SBA authoriged certifying officer, while the provisions of saction
~634(b) (NYof titls 15, U.8.C., grant the Administrator of Small Business
“brosd authoritiss with respect to dealing with loana, we do not find
—{—such authority velated to assuming the cbligation of 2 borrower to a

= —-third party under the circumstances here involved. Accordingly, we must
—{—conelude that no part ¢f McLachlen Nationsl Bank's clsim way be certified

| -for payment.

Sineerely: yours,
FATL % DEMBLING

Tor the Comptroller General
of tha United States






