COMPTROLLER GENERAL OF THE UNITED STATES
. WASH'HGTON, 13.C. 20%4% ,
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B-178217
“June 6, 1973

Trans Country Van Lines, Inc,
3300 Vaterans Higlnray
Boheida, hew York 11716

Attention: Mr., Lavry Binenfeld
Audit Control

Gantlenen: )
Your letter of July 28, 1972, and earliey lettevs, in

effact, raquest review of our secttlement cerrificote (claim
TK~912808) dated January 28, 1971, That certificate disallowed
your claim for $671.,94 on supplerental bill lio, 6773, You main-
tain that a cortain section 22 ‘“ender must be used to determine
the applicable charges and the settlenent certificate in predicated
zn the vae of another section 22 tender providing a lowar charge

asia, .

The transportutlon services involvad wura covered by Govern-
ment bill of lading (GbL) B-9138081, isru.y MHarch 22, 1967,
Under that GEL a ahipment of Blectrical Instrubents, NOI,
weighing 23,600 pounds, was accepted by Trang Comatry for tranc-
portation from tha United States Coast Guprxd Supply Centerx,
Drooylyn, Hew York, to Avondale, Louisianz, The OBL ohows that
a 40-foot trailer having & capacity of 3,00 gubic feet was
orvdeved and furnished, that exelusive use of trailar was requested,
that the articles were released at a value of 60 cents per pound,
and that “ICC No. 50" was considored by tha Const Guard to be the
applicable tendar for the computation of the chargeu, nNefervence
to Tender 1.,C.C, No, 50 appcars in the block on the GBL reserved
for refevence to Tariff or Spacinl Rate Authorities,

For the subject saervices you originally cleaimed $1,941.79
on your bill 6773 and werxe paid in that awmount by a Guverament
disburcing officaer in llay 1267, Tno amount of $1,941.79 was
produced by a rate of §$8.1% per 100 pounds applied to 23,600
pounds ($1,928,29) and a $13,50 per shipuwent charge,

In our audit it wags detoyrmined that troihllnwnblo charges
were $1,209.85 (23,660 pounds &t $5.31 per 100 pounde), plus a
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per shipment churge of $13,50, Upon your failure to refund, the
difference of 5671,94 between the allwrable amount and the paid
charges of §1,941,79 waa recovered by sztoff in the payment of
another bill, Our notice of overcharge (Yorm 1003), issued to
you o Hurch 1, 1966, shows that the charge hasis wes devived
from Trans Countyy Ven Lines Temder I.(G,C, Ho, 50, supplenant 4,
effective laveh X, 1967,

You disputed the setoff and subsequently submitted your
supplewental bill 6773 for additional charges of §695,60, some-
vhat higher than the original cladm for $671.94 due to the fact
that you raiscd the line haul rate from $8.15 to §8.,25 per 100
pounds,

The §0,25 vate is derived fyvon Govarnent Rate Tender 1.C,C,
No, l-U} it is your position that Tender }l,C,0, Ho, 50 i not
applicnble to the tyansportation in question because the Coast
Guaxd is not nated in the tender as an offeree, Theraefore, you
believe that the Coast Guard was not entitled to tale advantagae
of the vates set forth therein, ©&ince Tendar I,C,Cy NHo, 1~U,
specifically pares the Coast Guard es one of the Government
agencies anwthorized to ship goods under the terms of the tender,
you believe that I,C.Cy lHo, 1-U {8 the only tender for use in
deterunining the charpes, You also are of the opinion that asince
your cowmrevcinl bill of lading contains a veforence to "GRT1NSE!
(Covernuent Rate Tender I,C,C, Ho, 1~U, Section VI), the trans-
portation contract requires the use of that tender to determine
the charges due the carrier for thiese sarvices,

Condition 2 on the back of GBL B-~9138081 sets forth that--~

Unless othervwise apecifically provided or
otherwisc stated hercon, this bill of lading is
subject to the aame rules and conditions as
govern commercial shipnents pade on the usual
forms provided therefor by the carrier,

As noted, your usual forn, the standard household poods bill
of lading and freight bil), included a refarence to Covermaent
Rate Tender I.C.C, Mo, 1-U, But there vas '"otherwises spacifically
provided or othonwiso" stated on the related GBL (to which the
commercial bill of lading specifically refers) that Trans Country
Tender I1.C,C, llo. 50 was applicable to the transportation covere:!
theraby, Thore thun was a reasorsbla basie for concluding that ¢,
the Coast Guard and Trans Country (whoao agent, when accepting the
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whipmeat, concurred in the GBlL terms for the gccount of the
principal) intepded that 1.C,C, Ho, 50 be tha ppplicable tender,

It i obvicus that the Copct CGuard office issuing the GEBL
believed that there was no valid vestriction to its use of I.C,C,
Nos 50, end 4t nlpo oecus prehable that the reason Treus Country
veg offered the goods ves hesgsuae 1its I,C,C, No, 50 rates wcre'
couparahle to othey corpating caxviersa who vould have been
elipible rnd aviilsble ¢o handle the freight, As a atter of
Yact botk Tepnder I,C,C, {lo, 1-U and Tendovr I1,C,C, No., 50 ware
availablc fov consideration by the ahippinz agency, but since
the latter tender cfforded the neat favoreble hacis, the carrier
i3 obliged to apply the price in that tendar,

That the Coast Guard had a reasonal:le basis for concluding
that 1,C,C, Ho, 50 and Trans Country were appropriate for con-
sidevration in detervdning how the freipght should be transported
ia initially found in 1,C.C, Wo. 50 itself, Jtem 10 of 1.C,C.

No, 50, which iae in the Unifornm Tender of Rates \nd/Ur Charges

For Trunsportation Sexrvices Government form, stipulaten that

the carrior offerns "on a continuing basis to the United Stares
Covernvent, heveinafter called the Governuent, purswant to section
22 of the Interstate Commerce Act ® ® & the tranaportntion services
harein described.” If 4t were intended that the tender be limited
to a particular Governuent &gency, that intention could have been
effectraced piunly; but the tender es issued suthorized its une
by any Goreynneat: afiency that wished to ship the variour Linds of
articles deceribed therein, including electronic equipzent and
scientific instruments, subject to, among other types of spacial
pervicee, Exclunive Use of Velhicle handliung,

I€ Trans Counfry intended to liuit use of 1.C.C. No, 50 to
the Military Traffic Mannpenent and Terminal Service, it has not
donc so undar the language of the tonder, and it is ivmaterial
that the Military Traffic Menagetent and Torminnl Sexrvice mipght
hava been the principal user or vne of the Governnent agencilcs
which aclnowledgad that {t intended to use the service at the
ratas spociffed in the tender, A vection 22 tender a crrrier
offors gene:'olly to the "United States Government' is available
to any Governnaant agency not excluded, willing to do businass
with tha offering carriar.

'The tendor docs not requirxe that au apency givae the carrier
eny specinl ndvance notica that it intends to tale advantage of
tha caxricc's offer, It is sufficvient that the transportation
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"contract as reflected in the GBL siguify that dintention any tima
during the period the tender is in effect and haw not been cen-
celled in accoxdance with its terms——vhich in thiv case was when
the carrler undertook to notify the Upnited States Government that
the tender wvae cancelled, And iten 21 of I,C,C, Mo, 50 ptates
that the tender may be cancelled by the carrier on written notice
of not leos than 30 days or otherwise by mutual agrecment,

We believe that the transportation contract nade between tho
partieo in this cesa incorporated the terms of I.C,C, Yo, 50 and
any charge haails copn’rary to those terms extending less favorable
charges to the Unit.d Btntes was suparseded, Accordingly, the
action of our Transportation and Claims Division in disalloving
your clzin bused on the applicability of Tender 1,C,C, Wo, 1-U,
was correct and it is suatained,

Sincerely yours,
Paul €. Dembline

Yor 4he Comptroller Gemeral
of the United States





