COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, DG, 20043

B-178205. £0 fordl 13, 1776

The Honorable Ken Hechler, Chairman
Subcommittee on Energy Research,

pevelopment and Demonstration
Committee on Science and Technology
House of Representatives

Dear Mr. Chairman:

This is in response to your letter of March 19, 1976,
requesting our views on article XXI of the Coalcon contract
(No. 14-32-0001~1736), and whether the Coalcon plant and the
products thereof can be disposed of by ERDA without regard
to the reguirements of the Federal Property and Administrative
Services Act of 1549, as amended, 40 U.S8.C. §471, et seq.,
{The Federal Property Aact).

with regard to the products generated by the Coalcon

plant, Division V, Article XIV of the Coalcon contract provides
that the contractor, subject to the approval of the contracting
officer, may enter into agreements to sell the products and
by~products generated by that demonstration plant where the
revenues of such sales are shared by the contractor and the
- Government on a proportionately equal basis. In our letter of
March 16, 1976, we concur in the view expressed by ERDA that
that agency has authority, inherent in the enabling. statutes,
to dispose of any products generated by such demonstration
plants. Therefore, it is our opinion that the products gen-
erated by the.Coalcon plant may be sold without regard to the
requirements of the Federal Property Act.

As to the disposal of the Coalcon plant and facilities,
we also stated in our letter of March 16, 1976, that, in the
absence of an express statutory exemption (such as that pro-
posed in H.R., 3474 and H.R. 12112}, non-nuclear demonstration
plants and facilities in which the Covernment has an interest,
and over which interest it has disposal power, must be disposed
of ‘according to the requirements of the Federal Property Act.

In this regard, article XXI of the Coalcon contract,
concerning the sale of the Government's interest in the
Coalcon plant, provides:
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* % * * )

"Subject to the terms set forth below, the
Contractor hereby agrees to purchase the
interest of the Government in the Demonstra-
tion Plant. The Contractor shall notify the

Contracting Officer of his proposal to purchase
the Demonstration Plant within one hundred and
eighty (180) days after completion of this con-
tract., In the event that the sale of the Govern-
ment's interest in the Demonstration Plant is
accomplished prior to the end of the contract,
the Contractor hereby grants to the Government
the unrestricted rights of access and egress,

as set forth in Division III, Article X - Special
Provisions, until such time as the contract

is completed. 1In the event the Government

sells its interest in the Demonstration Plant

to the, Contractor, the Contracting Officer shall
execute a document selling the Government's
interest in the Demonstration Plant upon the
establishment of the terms and conditionsg of

the sale.

"Nothing in this article shall be construed to
preclude the Government and the Contractor from
entering into such other arrangement as may be
mutually agreeable, or preclude the Government
from selling its interest in the Demonstration
Plant in a manner other than that outlined above.®

Although this contractual provision seems to contemplate that
ERDA may sell the Government's interest in the plant property
to the contractor, such a sale is not mandatory under the con-
tract. In addition to the fact that Article XXI does not set
forth the specific terms of such a sale, the last paragraph of
that article allows the Government to sell the property in any
manner other than sale to the contractor, thereby leaving open
the manner in which the property may be disposed of.

This provision is consistent with the position taken by
ERDA and GSA officials in the undated ERDA memorandum (Negotia-
tion of Contract No. 14-32-0001-1736, Entitled "Clean Boiler
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fuel Demonstration Plant,” p. 6) you furnished us concerning

the negotiation of the Coalcon contract. 1In that memorandum,
the view was expressed by the General Services Administration
that the demonstration plant property must be sold in accordance
with the Federal Property Management Regulations, which are
promulgated pursuant to the Federal Property Act. The memorandunm
gtates that it was therefore determined that, at the time of
award, the contract would be silent on the terms of sale of

the plant, although it would provide a mechanism for arriving

at such terms.

In conclusion, it is our opinion that sale of the Coalcon
demonstration plant property under Article XXI of the contract
is subject to the requirements of the Federal Property Act.

y yours | /M

Comptroller General
of the United States
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Tha Honorable Hike Mansfield
tajority Loader
tUnfted States Senato

paar Senator Hansfiald:

On Harch 2, 1375, you callod n concerming work We were
dofng at the requast of Chalrman Hechlar, Subcosrritine on
Ensrgy Research, Developnont and Docwnstratfon {Fossil Fuals),
House Coersittes on Scienca and Tecinology. The work involved
ERDA's proposed repvogransing of “Cperating Expanse® funds
from one fossil enerqy subprogram to another. (On Harch 17 1
advisad that our work would not ba corpletad until at or
sbout April 12, 1976,

Pursuant to the fntersst you expressad, I am enclosing
for your information our report to Chaiman Hlechley responding
to his inquiry. If you have any questions or §f w2 can be of
assistanca, please let me know. .

Sincaraly yours,

(XGNED) ITMTR B STAATY

Comtrollar General
of the United States

Enclosure
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The Honorable Ken Hechler, Chalrman

Subcownittes on Energy Regearch, Development
and Desonstration (Fossil Fuels)

Committes on Sclence znd Techuoslogy

House of Representatives

Daar Mr. Cuhairpan:

Tour letter of February 26, 1976, requested our review of & ropro—~
gramning request made om Fabruary 19 by the Enevgy Hescarch snd Developnent
Administrstion (ERGA}. ERDA proposes to transfer $20 milliom of cperating
erxpenze funds from the Coal Direct Coumbustion sad Coal Devomstraticn Flant
programs ($18 nillion and $2 milliou respectively) to the Magnetohydro-
dypnamics (I%D) progwam. These thres prograns are part of EEDA's "Foasil
Energy Developmaut®™ activity. Yhe reprogravaing sction is iutesded to
provide fuuds for the desiga and construction of g “Component Develoyment
and Integrstion Faeility” (CDIT), an internediste~scale facility for tha

developuental testing of IHD components and subaystems.

: The CDIF, conceived nag a2 Governmeat-csmed and contractor-coperated

{? faclliey with an estimaied life (including follow—-on vesearch programs)

b of 15~20 years, will bs a complex of several bulldings—main test building,
5 operaticns building, office building, warehouse, and varifous gupply bullde
i -ings. To provide & site for the CLIF, E2XDA plans {o ccguire three purcels
. of land, totaling 923 scres in the Industrial Park area of Butte, Montana.

a4 The questions to be conasidered, as set forth in your letter and
developed through contacts with your ataff, may be summarized as followst
(1) Does LRDA'2 curvent (Tizeal year 1976) authorization
legdslation limlt the vee of fussl]l energy operating
expensa funda dnscfsy as land sequisition is concerned?

g (2} sy operating expense funds veyprogrammed to the MED
» progran for the CUIF ke used for lond acquisicion
’ rurposes?

" {3} Yay ERDA uze the uncbligated balance of funds appropriated
for HAD in fiscal vear 1573 to acquirs land for the CDIFY

s In addirion, you asked us t5 "review and coomsnt o the sdeguacy of the
aryvangusents proposed by ERDY Lor scquisition of the three parcels, sod
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on the value and cost of these parcels.” Pinally, you asked whether ERDA has
prepared an Envirommental Impact Statement on the CDIF construction prolect,
and if not, whether it plans to do so.

For the reasons discussad below, we believe that 1976 f{unds are not
availsble to acquire land for the CDIF, but that the unobligated balance
of 1575 funde way be so used.

LEGISLATIVE BACKGROUID

ERDA was created by tha Enerpy Peorpanizstion Act of 1574, Buh, L.
No. 93~438 {(October 11, 1974), B8 Stat. 1233, 4% U.5.C. §§ 5001 at geq.
(Supp. IV, 1974). Section 107(b) of tha Act, 42 U.S.C. § 5817(L) authorizes
the Administrator of ERDA "to acquire (by purchase, lease, condeanation,
or otherwise), construct, improve, vepniy, operate, and maintain {zedili-
ties and real property as the Administrator deems to be neccssary’ in com~
paction vith "facilicies recuired for the paintenance and operation of
laboratordes, resesrch and tesfing sites and facilities * % %Y e~
tion 305{a), 42 V.S8.C. § 3875, requires thet ERUA appropriations be subject
to aosnual avthorization. Befors LEDA was ereated, the HiD program was the
reaponsibility of the Office of Cosl Research, Department of the Interioer.

In the Special Enerpy Research asnd Development Appropristion Act,
1875, Pub. L. Ho. 83~322 {June 3G, 1574), 00 Stat.e 2706, tue Ciflce of Coal
Research received a lunp-sum appropristion of (261,273,000 under the hesd-
ing YSalaries and Bxpenses,” to remain available vatil expended. Cf this
amount, $12.5 willion was identified in cemmittee voports for 1diD. The
Senate Commilttee on Appropriations, in adding to the amount initially
requested, repovred as follows:

"The Cosmittee was coucerned that, in an otherwise
vastly accelerated program, Lha request of $7,500,000 for
HUD research was hald to the same approxisate luv&l ET:
1374, The additional $5,0060,000 recoauendesd by the Cowr
nittee will indtiare work on an 1D enpivecring teat faeil-
ity and provide addiricnal resecareh oun 1L tochudgues and
applicationn at the Hontena Collegs of kinerzl Sclence gud
Technelogy and cther wodls of tie Montapa Unlversity System,
Further, the Comrittee has lesrnod of vecent advances in
researci on closed-oyele HD and is duvpresses with the
willingness of the private sector to invest substantial
funds In the development of process. Accordingly, the
Committee strongly recomzends an accelerafion of werk in
this ares. The Commitice is also disturbed ar delays in
the HED regearch effort at the Universiiy of Tennessee and
directs that thias work be sccelerated.”

-7 -
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g, Eep. Yo. 93~503, 18 {1974}. The conferenca retained the fncreased amount
vecounended for MHD, "to iniriate design and plaanning work on an enginear-
ing test facility and to provide for additional research on MiD techniques
and applications et the Montana College of Mineral Science and Techuology
and other units of ths Moptena University System.” i.R. Conf. Rep.

© Ho. 93-1123, & (1974).

The Department of the Interlor and Related Agencies Appropristion Act,
1975, Pub. L. No. 93~404 (Augusr 31, 1974). 88 Stat, 803, did not appro=-
priate any additionsl funds to the Office of Coal Research, bui included
tha following a8 a General Provisgion:

“SEC. 107. The sum of $251,278,000 appropristad under
the head, Ofifce of Coal Besearch, Salaries and Zxpenses, in
Public Law 9%3-322, signed June 30, 1374, fncluded $12,550,000
for a program for mapgnetohydrodymamics (D), of wvhich 55,000,000,
as degeribed In Senate Report $3-903 and Houge Peport 93-1123,
shall be used in part to initiate design of sn BED enginecering
test facility, snd there shall be undertsken Immedintely the
design and plsnning of such engineering test facillty, to be
loented in Monmtana, Inrge cocugh 80 as to provide a legitimate
englneering baois vhich whon achieved will ensble the inpedlate
comgtruction of a commercizl seale 150D nlaat (500 e or above)
for possible operacions in the mid-1985's,”

This provision had been pdded by the Senate Committea ou Appropriations,
which dageribed 1t as follows:

¥Tha Committee hag fnecluded lomgusce Is the 3111 estab-
Iizhing the hizh pricrity for magnetohydrodynanles (CHD)
regaarch specified earlier in the Special Znergy Research
and Developnent Appropriaticons Billl. Svecifically, the
lanzuage direects the Office of Coal Rumenzeh to undertake
fmmediately the desipn and planniny of g commereisl-~zonla
enrineering teat Facility in Yontana, adiasconi to vagtern
coal f£ields, in croperation with tha Heontanz Cellege of
¥ineral Scilence and Technolopy., It 48 tha Cotmidtrea'’s view
that vesearch In MUD holds the grea Le@t prosdse for the
clean conversion of coal o enerpy.”

S REPo Ko, 93"1859; 2}. (};9?!&)0

ERBA appropriation authorizatiens for MID foy fiscal year 1875 and
for the transitional quarter (July 1 through September 30, 1976) ave line—
iten authorizations and are contained in sectioms 101¢a) (1) (L) and
20L{a}{1)(L) of Pub. L. No. 94~157 (December 31, 1975), 89 Stat. 1063,
under the heading "Operating evpenses.® Avthorizaticns for "Plant and
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capital equipment,” including land scquisition, for FoesillEnergy Develop-
pant progrems asre found in gections 10L(b) (1} and 201(b){1), but do not
include MED. ERDA's appropriation for foesil energy programs for fiscal
year 1976 and the transitional quarter is contaiped In title II, Pub. L.
No. 94-165 (December 23, 1973), §9 Stat. 977. The sppropriation is divided
into two lump~sum appropriaztions for “Operating Expenses, Fossil Puysls"

and "Plant and Capital Equipment, TFosegil Vuels,” respectively, and contains
no line-item subdivisions.

Pub. L. Ho. 94-187 also contailons- general provisiona velating to the
Yoesll Energy levelopment authorizations, set forth in pertinent part belowt

YSEC. 314. Punda appropristed pursuant to this Act for
*Operating expensea' for fossil energy purposes may be used
for (1) any facilities which moy be required at locations,
other than ingtallations of the Admindstroticn, for the per—
formance of reosearch and development controets, and () grauts
to any organization for purchase oxr construction of research
facilitles. No such funds shall be used for the ecquisition of
land, Fee title to all such facilities sdall be wested in the
United Statas, unless thie Aduinistrator determines in writing
_that tha programs of research and development autherized by this
Act ahall best be irplemented by vesting fze title fp zn santity
other than the Undtod Scates * 4 &,

"SEC. 315. Hot to exceed three por centum of all funda
appropriated pursuant te this Act for 'Operating expenses' for
fopsil energy purposes may bas used by the Aduiniatrator to
constyuct, cxpand, or uodify laboratories and other facilitiea,
1neiuding tha acquisltion of land, at any lecation under the
control of the Aduinistrarvor, if the Administrator deterninas
that (1) such actieon would be necessary Lecauvse of changes
in the aational prograns asuthorized to be fundad by this Act
ox becaune of new scientific or cngineevring developments, and
(2} deferral of such cetion wntil the ensctment of the next
suthorization Act would be inconsistent with the policies
established by Congress for thoe Aduinistration. » # &%

Sectifons 314 and 313 oripinatsd as sections 304 aund 305 of the
authorization bill, H.B. 3474, and were sdded by the House Commitbes oun
Splence gnd Tochoology. The Committes report explains thess provisions
a8 follows:

"The Sclenca and Technolozy Committce adopted three
sectiona (304, 305, and 306) which are designed to facili-
tate administration of LRDA research, developrpant and denon~
stration, while affording some degree of Congressional oversight.

Yy
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* Thaey are patterned after similar provisions adopted several
years ago for the HASA avthorization. They allovw ERDA to
use operating expense funds for fossil energy for the con=~
struction of facilities at non—-EXDA locations and for grantsa
to profit and nonprofit orpanizstions, including educational
facilities; [and] to use up to cne~half of 1 percent of the
operating ewpense funds for fossil enerzy to construct, ex-
pand, or modify ERDA facilities » # &Y {,R, Rep. Ro. 94-294,
185 (1973).

"Section 304 provides that funds appropriated under the
bill for operating expenses for fossil energy purposes may
be used by ERDA for the construction, scquisition, or modifica-
tion of capital facilities at non~-wWRLA locations which are
needed to carry out ERDA research and development contracts.
Such funds may also be used for grants to profit and nonprofit
organizations, including educational institutions, to purchace
or construct research facilities. FHowever, nous of the funds
nay be used to acquire land or intevestg theredn,

YThe gection requires that as a rule title to the faefli-
ties should normally be vestad in ths Uslted States, except
where ERDA deternices in writdng that vestiog of title to such
factlities in a noo~Federsl entity would further EFDA's fossil
anergy R&D program. iut before such propusad exception to this
general tule is adopted, ERDA must furnish to the Congress, the
House Committee on Science und Technology, and the Senate Com=
mittee on Interior and Insulayr Affairs a copy of tha written
deternination which shouid include all pertinest dati coucern-
ing the proposal, including the reasons justifying such vesting
and the bevnefits to tha United States. The Committees would
then have up to 30 calendar days to comment and/or object to
such propcsal.

"In those cases where the facility to be constructed,
acquired, or modified at a non-£EDA location is cstinmsted to
copt more than $250,000, HIDA must provide a detalled report
on that .facllity to ths Congress, and the above-named Com-
mittees would tien have 30 days te object.

® & - w &

*Section 303 provides that up to one~hzlf of 1 parcent
of the funds appropriated ERDA for operating expenses for
foasil enerpy purposes may be used by that agency to comnstruct,
expand, or modify laboratories and other facilities ot IZTUS locaw
tlong and to acquive land thercfore. In such case, LERlA must

T ris
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determine in writing that such uze is necessary because of
8 change in feoassll energy program direction or because of
the advent of new scientific or engineering developments,
and that pestponement of such work until the next fisecal
year authorization Act would not be congistemt with fossil
enerpy policies established by Congress. Before obligating
or expending such funds, ERDA must pive Congress and the
spproprinte Coumittees a detailed writfen report concerning
guch use of Ffunds. The Conmitrees would thes have 30 days
to cbiect.” (Emwphasis added.)

Id., at 201-202. The Senate version of the bill comtained no similar
provisions. The conference committee redesignated the sections sns 314 and
315, increased the ., 5 percent to 3 percent in the latter section, and
adopted both sections without comment,

THE EFFECT CF SECTICH 314

As noted previously, both the ERDA zuthovization and appropriation
acta clearly provide separately for operating exponses and capital expenses,
the latter specifically fncludiag land aequisition., Pub. L. No. 94~187,

§ 101(b), A9 Stat. 1065. Under this approsch, we balieva it necesaarily
follows that operating expensce funds subject te these statutes are gen~
erally not availabla for capital expenditures such a3 land acguisition.

See 11 U.5.C. 22 {1970}, wilch restricts aﬂpropriations Y“solely to the
objects for whica tuey are respectively made" ewcept as otherwise provided
by iaw. llowavey, operating exponse funds wmay be sade svailadble for capital
ftems by appropriate congressional action. 1t is apparently in recoguitiom
of this principle that secijgng 314 and 315 have been enacted. Sections 314
and 315 are foumd im title III, part € of Pub. L. ¥o., 94-187. Title IIX

i8 entitled "General Provisions.”™ Part € thereof ls entitled “Provigiona
Raelating to Fossil Energy Development.” Thus, gections 314 and 315 apply
to all authorizationa inm Pub. L. No. %4~187 for Fossll Energy Development
programs ynlesa otherwize specified.

Section 314 sutiiorizes the use of funds “appropriated pursuent to this.
Act for 'Cperating expcuses’ for fossil energy rurpeses" foyr constructionm,
acquisition, or wodification of facilitles neecded for the performance of
research and development contracsts, at locations "other than ivstallations
of the Administratioca.,” It £ura%ar provides thst "N¥o such funds may be
uaed for tha acquisirion of land.” TIn its report to us councevning thas
issues raiszed in your letter {zepy enclosed), ERDA urges that secidion 314
ia discretionary and that the laond ecquisition prohidbltion applies only
wheve LIDA has elected to use the authorizetion for the purposes apacifiied
in section 314 itself.

While sectien 314 moy be deemed dizcretionary dn that ERDA is cartainly
not requiyed to use operating expanse funds for the speclfled capital

AL
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axpenditures, we do pot sgree with ERDA's suggested Iimitatfion of the

scope of the land acquisition prohibition. Rather, the wordas "such funds"
a9 used In the prohibition must be read, in our opinfon, as referring in

the more general ssnse to funds "appropriated pursuant to this Act for
‘Operating expenges' for fossil eneryy purposes.” As indicated, we

batieve section 314 1s designed to glve ERVA authority to do certain things
it could not otherwize do. In this context, the land acquisition prohibi-
tion simply makes it clear that the limited suthority therein to use operating
funds for capital expenditures does not extend to acquiring land “at locae~
tions, other than installations of the Administration,” wihich would not be

s permissible use of oporating expense funds under section 314 even in the
absence of the prohibition. Under LiDA's interpretation, operating expenses
could be used for land acguisition--ciearly a capitsal expenditure--in any
situation other than those specified in section 314.%¢ Thus construed, with
the implication that operating expense funds weould othervise be available
for land acquisition, the section as a whole would oparate as a limftation
rather than an extension of ERDA's authority. This iaterpretation in our
view iuverts the purpuse of section 314 aznd falls to give it full effect.

It is thus our beldief that the prohibition In section 314 agpinst the
upe of operating expense funds for land scquisition is 2 geacral ligitotion
on such use, cxcept of course to the extent that adequate guthority for
guch uae L8 to be foumnd elseviere.

AVATLARDILIITY OF "RFPEOSTAI2TDM (PERATING EXPENSE FUIDS
FOR CDIF LAND SCOUISITION UWDUR PUB, L. L. 34-1037

Your question as to the avallability of operating expense funds for
1gnd acquisition through “reprogreomiung' presumably arose from ERDA's pro-
posal to transfer $20 million to tho 24D program pursuant to secticm 305
of Pub. L. Ho. %4~187, 8% 2tat. 1073. Eection 305 reads in, part as follows:

"REPROGRAMING AUTHORITY.—-Exeopt &g provided in part €
of thls titlee

(1) no swount appropriated pursuant to thia Act nay be
used for apy ronpuclear propren in excess of the amount actuaily
authorized for that particular program by tiais Ack,

H{2) no amount appropriated pursuant to this Act may be
used for any ponnuclear prograa whieh hase not been presented.
to, or reguested of, the Corgragg % % &

unless the congressional notification end approval requiresents specified
in that section are - atisfiad.

As discussed in wmore detsil bevxeafter, ERDA assarts that it doem not
intend to use funds reprogremeed pursusnt to this gectien for the land

-] -
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ascquisition here imvolved. Heverthelass, wa can respond to your gquestion
fn general terms.

Subject to compliance with its procedural requirements, section 303
perits some varlation {n the appiication of operating funds frow sonnuclear
progravs a3 itemized in the authorization act. However, nothing in this
gection would expand the basic availability of operating expense funds
in relation to programs itemized undexr the operating ewpenge categories
go ag to permit capital expenditures for such programs.. Therefors, we
balieve the besic issue here ls whether operating expense funds suthorized
by Pub. L. Ho. 94~137 aze availzble for land acquisition. Whether these
sra funds umder the initial authorization or reprozramwed funds appears
to be lmmaterial,

As discussed in the foregoing sectlon, we belleve section 314 prohibits
tha use of operating expense funds for land scquisitlion unleas zdequate
authority can be found elsewhere., IEDA contends that it "will own the DIP,
{lock], stock znd barrel (except certain realty which it plagns to leasa),
and will have full contyrel of its total operations,’™ and that therefcre
land sequisitlon Is authorized under section 313, quoted in part supra.

Sectica 315 authorizes the use of operating erxpense funds for land
acquisition "at sny location under the contzol of the Adnluistrator,” subject
to linitations not here pertineani. The gquestlon thus becowmes whather the
COIP 1a a2 location “other thaa [an] dastaliasction] of the Administratica”
under sectlon 314 or a "location under the conivel of the Adninistrator®
under section 315.

The previously—quoted excerpt from H.R. Eep. Ho. 94-294 indicates that
pections 314 zud 315 srare patternad after similar pyovicicons in nuthoriza~
tions for the Hatdonal Aeronautics and Space Adnministration (HASA). The
language "at locations other than installations of the Administration®™ was
firat used in tha KASA Authorization Act for fiscal year 1973, Pub. L.

Ho. 92-304 (iay 19, 1272), § 1{d), &6 Stat. 1537, 139. The legisiutive
history shows thiat the langeage waz Ineluded at the request of HASA, bub
there is no further discusgion of its Intended meaning. See, e.m., i.R. Rep.
Bo. 92-976, 177, 183 (1972). Tae lumuguaje "locacion wnder the control of
the Adninistrater” does not appesar in tha HASA authorizstion actz. Thus,

the meaning znd relationship of the two phrases canuot be deduced from

HASA precedent.

The staturory lanpuage in question is ambiguous. TFor exampls, o
Iocation “other than installatious of the Administration' might neverthe-
lags be deemed & “location uuder the control of the Adninietrater," depending
on one's definition of "control.” The lepnislative kistory of Fub. L.

Ho. 94~187 provides winimal guidance, the sole discussion of any relevsnce

S
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peing the cited portions of H.R. Rep. Ho. 94~2%4. Howaver, reading gec~
tions 21% and 315 together and considering the explenation im H.B. Rap.
Ho. 94-294, supra, the most reasonable ceonclusion seems to be that these
gactious are desipgned to distingulsh between facilities operated by con~
tractors or grantees, whether or not ERDA haz titls to the focilicy or
jocation (section 314), and "installations of™ LRDA or "locations under
the control of" ERDA in the sense that they are operated directly by ERDA
(section 315).

Informaticn presently zvallsble to us indicates that the CDIF will
ba oparated by contractor personmel. Accordingly, we do not belleve that
poction 315 provides authority to acquire land for the CLIF.

Por the foregoing rezsons, we conclude that "funds appropristed
pursvant to' Pub. L. Ho. 94~187 for operating expenses for fossil energy
prograns would not be svailable to acquire land for the CDIF.

AVATTABTILITY CX 1975 FUURS

EEDA states that it has an unobligated balance of $2 willion from
flscal year 1975 funds appropriated Ffor 3iD. It further stsites that (t
plans to uge these funds rather than 1276 funds for the land acquisition.
The 1975 funds were appropristed by Public Laws 33-322 and 93-404, pre-
viougly guored in pertinent part, and are no-year fuids.

The 1975 funds were appropriated to the Office of Cosl Research,
Departient of the Isterior, under the hesding “Salavies and Expenses,”
While this would normally be cousidered a uoncapital appropristion, the
Office of Coal licgearch did not recelve a sevarate sppropyiztion for
eapltal expenditures. It typically rececived all its fuids under the

csingle “Salavies and Uxpenses™ appropriatien, end this sppropriastion was

vsed for capital as well as noncapital ltems, consmistent with budget pre-
sentations endorsed by the copnizant comlftees. FHno g.p., &. Bep.

Ho. 92-263, 14 (1971) on the legislstion eracted as Fub. L. Ho. 92-76.
The budpet request for D for 1975 did not gpecifically include land
ascquisition er any other capital expendituves. In fack, it is rezsonably
clear that construction was not yet anticlpated. Hearings on Special
Enerpy flesearch and Development Appropristion 3ill for 1575 Defere Sub—
committecs of the lisuse Committae on Arpropriztions, 934 Cong., 24 Sess.,
pt. i, at 585-396, 666~-667 (1974).

It is also clear, howaver, from the legisiative history of the 1975
avpropriation, that Congress wasnted the HED progrom accelerated.  Jee, e.2.,
the previcusly cited excerpt from 5. Hep. Ho. 93-203. We must sssunme from
the fact that an unohligated balance exists and the fact that ERDA ls now
randy to proeced with consryuction of the LDIF, that the research, design,

and planning for which the 1975 funds were requested has been conmpleted, i.e.,
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that the congressional desire for acceleration has been met, and that ERDA
was able Co accomplish thiz wizth less money than was originally anticipated.
Also it 483 evident from the history of the project, 23 well as from the
general scheme of similar projects, that a stage would eventually be

reached at which construction of test facllitles would become necessary.

Section 314 of Pub. L, Ho. 94-187 i3 limited by its terms to funds
vappropriated pursusnt to this Act,” and there is no indicarion in the
legislative history of any intent to cover unobligated balances from the
prior year. Furthex, Pub. L. Ho. 94~187 as a whole nust be viewed in its
proper context, authorizationa and appropriations that separately and
specifically provide for both capltal and noncapital expenditures, as opposed
to the single-apprepriation approsch used in 19735, In view of this, we
do not bellieve that the considerations discussed herein wileh lead us to
concliade that the 1476 funds are unavellable for the instant land scquiad-~
tion apply to the 1975 fumds which ERDA propeoses to use for this purpose,

From the foregzolng consideraticns--{l} 1975 {funds were no-year funde,
{2} the 1975 gppropriatioa was a single appropriztion which could eccom~
medate both capital and voncapital iltess, and {3} the coogressional desire
to accelerate the ¥EID program, combined with the awareness, certsinly implicit
if not express, that coastructicn of fest facilities would ba a fubure stzze
of the program-—-we do not belimve the lack of specific budget justification
for land acquisition in cownection with this syppropriation iz necessarily
Ccontrolling, Om the contrary, these counsiderations strongly suzgeat that
such justification is lacking only bGecausze it was felt at the tiwme that
this appropristion would not be sufficient to reach the construction staze.
Accovdingly, the use of the unobligeted balance of 1575 funds to proceed
with CDI¥ comstruction, including sitc acquisition, appears to Le legally
propers In fact, to conclude otherwise would sest to pervert the counpres-
sional intent underliying that approprietion, as well as the continuing
ntent that construction proceed at this time. Seg Cong. Ree., Denember §,
1975 (daily ed.) 521460 (colloquy between Senators Jackson and MHansfield).

ALEOUACY OF APPARGIGNTS

As indicated pravicusly, ERDA plons to acqguirs three parcels of land
in the Industrilal Park aresa of Butte, Montana., Two of the parcels {30 and
23 zeres) ave currently ouned by th2 Buite Local Development Corporatica
(hereinafrer referred to as “Butte™), which has offered £o donate the
30-20cre parzcel to DIDA and to sell the remainipg 23 acrag. The Azaconda
Companyy ovms the third percel (40 acres), waich ELDA plans to iease with
optiou to purchass, Couatruction apparently will involve the first two
parcels ocnly, with the third being rescrved for possible future expansion,
Of the 53 acrea pressutly owned by Butta, 50 were acquired from Anazconda
by deed dated November 14, 1973, Our investigation has revealed no
corporata conpection between Butte and Anaconda.
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ERDA has sdvized us that f£inal arrangements for sequisition are atill
being developad, and apecific terms bave not yot been formalized fn legal
documents. Thus it is Imposaible for us to comment on the adequacy of
tha arranpements. The following gensaral observations are based on the
current stages of the megotiations, as rezflected in documents made avail-
able to us by ERDA.

It appesrs that acquisition would entail title po the surfaca only.
Anacouda presently holds mineral rights to the 40 acres to be leased, It
alse specifically retained misersl rights o the 50 acres transferred to
Butte In 1973. There is gome indication that Apaceonda has informaliy
sgreed to waive execution of its mineral rights for the perlod of the Gov—
ernment's oecupancy. It would seem advisable for ERDA to attempt to cbtain
this waiver in legally-binding form.

It also appears that Butte had originally sought to retain revarsionary
rights in the event the MHED project is abandoned or discontinued. HMore
recent documents indicate that Lutte may drop this request in favor of a
right of first refusal upon tersination of Government use. Vhatever the
form of the final arrangements, they should contuiln adequate protection of
the Covermment's interest for the life of the MID and follow-on research

projects.

The 1973 deed from Anaconda to Dutta contains a covenant restyicting
_uge of the land to an Yindustrial park and relateéd purposes only,” aod &
reversionary claugs in the event of violation of thils covenant. 3utte
has agreed that it would not consider the Goverument's proposed use of
the land for the HUID project a viclation of this covenont. It would seem
advigable to obtain a similar agreement from Anacconda in legally-binding
form, '

The 93 acres were recently appralsed by J. Jay Browm, a profeszional
real estate appraiser in Boreman, loutana. Brown was apparently selected
after proposals vere solicired from several other appraisers. %The aprralsal
18 based on four 1975 sales of lend zpd five coptlous to buy, lavolving ‘
propertica close to the sublect property and with sigilar charsctaristies
and utility. The results of thiese transactions were khen adiusted to
reflect features and characteristics peculizr to the subject property.

The agppraisal report, dsted Harch 1, 1676, states the estimated markat
value sf the 53~acre eite as (50,000, and of the LO-zcore sice as §$50,000
{surface rights ouly fn both cages).

Cost fipgures have also not yvet been finalized, zceording to ERDA,
Butte has suggested a price of $1,500 per acre for the 23~acre parcel,
but this is subject to further negetiation. Anaconds has rmade a prelimieary
offer to lease tita 40 asres at an anmwal rent equal to the taves on the
Property. Tha price for the purchase option has not vet beaen determined.
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" In responee to a2 final question raised by your staff, ERDA ocificials
advise us thsat they have not prepared en Environmental Impact Statement
(42 U.8.C. § 4332¢2)(C)) on the CDI? and do not plan to prepare one. We
are advised that thia decision was bssed on & study by a private firm
which concluded that the project would have mindmal impact on tha quality
of the environment,

Sincerely yours,
{SIGNED) ELMER B. STAATS

1 Comptroller General
of the United States

Enclosure
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