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B-178156 June 5, 1973 '

The Nlonoruble Eerl L, Dutz
The Sccretary of Agviculture

Dear Jir, Secretary;

Refevenca {4 nade &0 Istter dated March 2, 1975, fvom Mr, J. W, Doinema,
_Acting Chief, Forent Scrvice, yequesting owr decicfon as 0 vhether tha
Porest Gervice haw ghia. awchorlty to effeet goretronctive teiporury pro-
Jotion for an-employed) Fe, V141liam D, Greéen, for the perfcd July 26,
1971, chrough August 10, 2672,

“ha cixcumstuncas survounding this renueat wvre saet forth in the
sbove-~clted latter as followus '

On July 2, 1971, a posicion of Chief, Employee Relations

Branch (Supervisory Labor Nanagement Relations Bpacialiist
G5-230-13), was astablished in the DMivision of Persomiel

Venngenent, Poeific Northuest Reglon, TForest Sernvice,

Us 5, Dopprenent of Agricultura,

On July 26, 1971 that office reqguooted tha Washinatun Office,
Foreol, Sevvice, Vashington, b, C., for = cartificate of
cundidates to £111 thio position, Thau requent also acked
that My, Willism D, Green be fncluded on the vequeated cor-
tiflcate, My, Green mot the critevia for £illing the posi-

tion,

Mr, Greep wen at this tine assfgned ag « lerscnnel Manapgouent
Specialist, G5-201-12, Comployment and Employee Relaticns
Nranch, bivision of Tersounel Mananemant, Pacific Nortlhwest

Reaion.

Pending receipt of tho certificate of condidates to £111 the
C5-13 position, HMr, Grecn was assigned to that position ou a
tusporary Acting basia,

. A
Concurrxent with:this activity the Repional Persomnoel Officar
wao rcassipgned (July 11, 1971) and hic successor did not
report for duty until after Novenmber 1, 1971, In addition,
the President's frecze on hiring and promntiono was effectud
on August 5, 1971, and the Departnent of Agricultura end tho
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Yorest Artvice {roza all presotions ehortly theveaftor, A3 a
result of thene cvente no nation was taken to formally £4)1
the GI~13 positien, wnoy wnn Mr, Gracu's datail to that poui~
tion foinally vascynized thvougli a detall decusented hy a
perrownel action or n Lezpoxary proantion,

On Paveh 10, 1572, tho Repdon enain requented a cextificate
of crdidates v ordey to €111 the PipJoyee Relntions Braach
Chicf pualtion previoundy catablished on July 2, 1971, The
basivlan ko Offco replied on lavch 22, 1972, thet tha poci-
tion chould bhe £31%ad Ly latoral reassinnment swd thiu vas
denw, cffeetive Aunguat 29, 1972, bHi, Dreen vas not solected
to fil1l the ponition Lut continued to povfomm the ducieo of
Lmployee Pelatiens Mranch Chieof fyom July 1971 thveugh
Aupuey 1972,

It 1o fuvther ntnted in the letter that as a result of hia non-
celaction forr tha prade (11-13 pogition Hr, Grean £ilod a forual pricv-
ance.  One of his nllegatdons wag that ho was unfeirly treated by befnp
detalled Lo o hichen prade position without eppropriate compensation or
recognition, %he Woshdugton (Fffica of the Vorent Eorvice coneludes! that
"He, Cravn <4d fanction es Chicf, Empleyce Relatient Vronch, fov a periced
of tirw vithout beine officinlly detriled ox compennntad.” It van alsc
found thnt “tha Rerdon was in violation of the epirit 45 not the intent
of the Vedeval Perinowunal Manual, Chaptor 300, Section 6-3," 7

Conzeguuntly, 4t ic weported that tha Griavence Ixandnar corcluded
that theve var a aevilous breuch by tha Vorest Service of the Civil Serve
Leo Cosinnicen ead the Departiient of Aqriculture's polician and rerule-
tions convarning dotallp, whtch resulted in unfaly tieatuent to
ey Crecne Losed on the abhova fecta, tho Uxnanufver found that the
Foreat fervice was obligated to give lir, Green o tevporary proisotion
and/vxr Litya the ponltion £111ed, through rppropriate rome, na soon Ao
slrciveatonces peraitted,  Tho Exaniner accovdingly rrcoixannded thnc
Me. Gresan'o yecordn ba docwxmnted, oo as te be given recopmition for the
entire poitod that he vas ditadled to the highar prade position. hile
recosnizing that the sojulations do not make eny provisions for a rotro-
activa teoizporary promotion aud that guell presotions sy not be pude, the
Exaninar further rcoomsended that the Forest £¢rica pleanut the civcum
stunces of lr, Grecu's grievancoe to the Civil Uervice Comninefon and/orx
the Coaptroller Gencral for a xulfing as to whother or not lir, Greon may
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racelve o rotwosctive temporavy prototlon fox tha pordod of time ha per-
forucd hirhor prade dusfen,

L

1t s wrpwd 4 tho lettar Chae tho Cindine that %, (haon yin, dn

fact, actinn ap oen Sroushnne of the new grale Gia-13 paafiion supporte a

coneluaion that the £.401ove €0 process o teiporary prosvtien was en
whddpdatras?va arrov,e  ATRe, &6 3o condendad that the yrovigicar of

§CYR 553,30 (M), peovictuy fox tha pevaent of hacknay viien the toployee
Jo Leqend to b v teroone arows WGeeLEind oy avverrranted porsomie) setdon,
and the vetdenule appiicd dn avr dendndon 46 Cozp, Gen, 2%é (QUSL), lead
Lo thie ecacluefon Chit o votrovetive tenporavy pronoticen o in ovlcr,

At o senceal vule a roracnnel getlon moy nas he effeatad vovro-
petdvaly ue 29 fo dnoviara the pishit of an ontdoyan to cepansation, See
40 Gozpe Gene 207 (156D),  iowvevar, oxcopticuy ta thin rule have been
meae wheve thioueh edrinletrative or elerieal crxor a pevaonnel sction
vad ot cficctegd an oricinelly fatewded, viern an adnintatvative errox
hoe deprived the erplereo of A vipht gwontedd Ly statute oy resulotion,
oy vhere nondjeeretionsry aduipdoerettivo reculations on polictes havo
nnt beea eoveded out,  Gao E~17U077, Lprdl 7, 1971 B=1CHOYZS, Geteber 28,
14Co, copica cucloscd.

It o~ v Lrem the racord Lefere 19 that the eiyrcusstnnces our-
vounddng - v Leants vovling esajonnt froa the perdod July 26, 1071,
throvph Avsure 1Y, 1972, do vot fall withidn nny of the nhove cvveptious
ce a3 tu Juatlfy a tepurcry iprecotion retroactively, Yven though ha
ey Jiave Loeveya ellsible Loy prpnotion to grode G5-1) duvrdng thin poried,
oo Oreen Lad pe vootad phylit' to ouclh f procotion ar ony L1, by ctarute,
vesulativa, or % chervlees  In this ropavd, vhilo we reconnire that the
aetivng of tlie royvest service Lt eho provont ceoe way not hnva been
within tho dntent of Cubchapter 4=4, Chaptey 335 of the Prdoral Pev
sonved Joaual {fLeaey thnt concest Vet the seevien €9 for a Lriel peviod,
& tonperesy prosotinn obould Wi Gllectoed whoere tha (ovparary avevice of
Ao cuployes Iu hiphonenvaie popdtion 48 yequivad), thove are wo nonde-
tory provirions eontoined theredy directiug that an agensy prozote tha
vaployan wncy wach vivoustanua

Our dccdodon 4n 4§ Conp, Gens 238, supra, 4s clearly dictdniuich~
sble fron the prosent ccves  In that cene vhen ou exployee's position
wan vetlacniiied fron prode G5~9 te grade G3~11, tha svency deloyed in
proxotinn tha aiployce to grade Gi-11 for xpprozinately ¢ nonths attey
tha Qivil Survize Covafyafon waived tha ponition's qualiffenticen
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requiremente, Ve held that aince the applicable regulation dirscted that
peracnuel action he taken vwilthin npecl?icd tine linito wiien 8 clagsifice-
tion ection hind hoen effectcd, and the sgency fallad to tele wuch acticn
within the tiuc enpsifiicd, covrective astion yan in order. Thug, the
declgion eleavly foll vithin the above-c¢ited srecntion that s pondioere-
tioncry adminlutrative repulation hed not boey anizled out,

In addition to Cthe aheve, 4t Lo chcted 4n tho letter of iHaveh 2,
3873, that thae £iunl decislon ag to whother My, Greoen yould hio promotcd
to praje CA-15 v/ ated within the diasenetionary puthovdty of tho Vashinpton
Office of the l'vwest Herviea, ‘fThe letter dwdicotus in thio coumnmection
thnt it 4o duuthul that the Vasidngton 0££ice veuld have approved his

oelectioa, in pliee, to grede 65-13, 4n view of the wanajement vhiloaophy

that fatorunit experienca {6 drmoxtant for the bettermant of the orpaniie
tion cud the dLVplopnrnc of employecn. al that this view ncran to be eub-
steatlatad by tho {act that a grade Gi~13 ewployce fram enother Iorceat
Bervive unie tag sclected for Lhe new unit, Since it appecre that
Hr, Grian vould pot have been terpoxarily prosoted dn eny event, it is
difficult to fiud a dbasis on which to justify o rcrronctivn terporary pro-
wtion for the perlod dnvoldved, othey thon the fact that he hed parformed
yliey prode dutica £ox vwhich hie reccived us additional cospunsation,
With reppeat to this latter Iact, you are advised that TYedgenl cisployees
are cnt;rJnd only to the sciavies of the ponitionn to vhich they ara
appuinfcd regevdless of the duries they nctur)ly poviovn, Beo Dienish v,
Untted Stoten, 163 C, Ciz, 702 (19Gh); Colniva v United fitstes, 100 C,
Cle, 4L (1643); 8-175372, April 13, 1972, copy cnnloped,

Accordinnly, we find no hasds on vhich thy Foroot Scrvico may effoct
a ratyoactive tenporavy proaotion for Yo, Gren. for the period fnvolved,

Cincerely youra,

Yaul G. DemWY4ne

For tho comptrolinr Cenernl
nf tho Unitud States





