COMPTROLLER GENERAL QF THE UNITED STATES
WASHINGTON, D.C. 10348
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The lonorable Earl L, Butx -
The Secretary of Agricultura B\k

P TR

Dear Mr, Serrstarys -

Reference ia made to a laotier (6320 Contracting) dated March 23,
1973, from the Director of Admin{stratiws Services, Forest Service,
and prior correspondence, vxequesting our daciaion with respect to the
protest filed by the Kayna Hanufacturing Co. (Wayne) againat ey award
of a contract to the Edward R. Bacon Compamy (Bacon), under invitation
for bida (IFA) No, R5-73-149, lasucd by the Foreat -Service, San
Prancigco, California, for furnishing pix brush chippers,

The contracting officor proposes to wustain the Wsyna protest,
rojcet the low bid of Bacon ($3,950 each) as nonresponsive, and awnrd
the contract to Wayne ($4,101 each), tha only other bidder responding
to the IFB, For the rcasons hereiuafter stsated, we conclude that the
IFB should ba cancelad and the requirements tharecunder readvertiscd,
In reaching thin conclusion, we have conaidered comments from bhoth
Wayne and Bacon vhich took into account tha posuible cancellation of
the IFD,

The bidding schedule of tho IFD called for a brush chipper 4n
sccordmnce with an attached spaecification which provided in section
220 os followal

Powor transmission from emgine to the citter heod shall be
of a sufficient amount of wmultiple V-belt dxive to insurs
adequate speed and power of cutter for chippiang a 6 inch
mininun log. Deuign shall allow for ~agy adjustment ond
replacanent of the V-belts, A suitabla guord shall enciose
the drive unit, An emergency cut—off switch ohull ba
included which shall be connectod to a control located
within easy reach of the operator in tas !lceding apron area,
Tho ewitch muat be eble to turn off the cutter huad asvembly
upen activation of the control,

That section of the apocification is suppleomentod in the bidding -
schadule ns followet

A bLraking oyotem will be provided that will arop tha
cutter blades instantly upon activation of & coatrul nwlteh
' that is easily ranchable fxem tho «pron {oeding sroa,
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Wayne's original protest to the contracting ofificer scated that
the Bocon bid was nonrespousive in swyveral rsspects, Bul the protest
hus cryatallized to encompass the effect of ths sbover-quoted section
220, as supplemented, The contracting officar reports thai an engiw
nearing division equipment apecialint reviewred the protest £ile and
fourid no reason to digagrea with the Weyna position that the positiva
braking systen called for in scction 220, pavticularly fun thn
oupplenentaxy lanjuaga, 58 not a feature of the brush chipper offered
by Bacon, -

The Bacon brush chipper featurea an nlectyical push svitch which
when activated breaks the clectrice circuit, severas the engina's alec~
trical funotions, and thereby atops the cuttey blades, With raspect

to the requirement that tha cuttar blades stop instantly, Boson etates

that depending on the load 4in the cutting blades, {tu equiyment will

stop in from 3 to 15 seconds, Wayne's equipment, employing & responsive

positive hydraulic brake system, as opposed to Bucon's use of nnly en
electrical cut-off fextura, stops the cutter blades in 2 seconds,
regardless of load conditions,

Tha cont‘racting' officar ¢ocounts a prebid oporing conversation

uith a representative of Bacon's supplier end his interprotation of the.

infornation imparted as followni

In clausae 220 -~ Drive" abova, Racon refers to a 12/18/72
telepheme conversation between Rarl fchoepmmer of KPS
Henufacturing, Inc., (FKPS) and the w.asrgigned, KPS cons
£flrmad the conversation in it letier of 1/19/72, The
caller wanted to know 1f, under Clause 220, 8 hydraulic or
olactric braking system was required, He was inforwed that
since tha clausa made no distinction, sy eystem that produced
the statad results would be in complisuce, This conclusion
could ba reachaed independently by any biddexr, While Clause
220, as supplemented, calls for a "bralking syatem that will
stop the cutter blades instantly,” tho word "fnstantly" wvea
not defined and a reasonable intevpratation vill suffica
whethor the result is reached by hydraulic or elactric means,

As the contracting officer states, the word "instantly" in sectiom
220 was not defined therein, In our vievw tha word "inatantly" as wed

in tho specification leaves no room for tha contracting officex's

stated willingnesn to accomodnte Yeasonable tolerances from tho normal

accaptod meaning of the word, Viewad in this light, both bids might
very well be conaidered nonrosponaive to .the "instantly' raquivement,
Furthermore, we agroe with the contracting officar, dospita Lia

secningly arroncous hut inoperative ndvicu given to Bocon's supplier

before bid opening that an othor-=than~positive braoking systenm wowld b

accuptable, that the Bacon bid is nonreaponsive in thnt regard.
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In any eavent, tha zontracting officer advised our 0fficu that the
poslitive braking systom end instt stoppags of tha cutter blades
requireniuts contained in seaction 220 excead the needs of ths Govermsent
and wpuid be dalated upon reprocurcaent, Even though such is the cave,
wa could not pesruif the statad rejuirement to be wvaived igr tha low
hiddexr, Bacon, This is ko hecansa a waiver could reprepent & departura
from the edvertised mpecifications snd would operata to the competitive
prejudice of Wayue whosas optionsl braking system counts $265 and the
two bide are only $15) apert, Ses B-17439), April S, 1972, and 51 Coup.
Gen, 237, 240 (1971) and sectiwm l~2 05 of the Yederal Procurement
Regulations,

Tha contracting officer hes adudtted that the needs of the Coverment
are overstated. MHoreover, Dacow, one of tho only two biddets responding
to the IFB, is clearly nonreaponuniva thereto because of the yeflection
of that overstatement in the IPB, ‘Therofore, and in the sbmence of
any evidence that ths Bacon eguipmant would nat eatisfy tha actual
- needs of the Goverument, the spocifications are unduly restrictive of
. coppotition, ¥n these circumstances, while it is regrettable that bid
prices have betn expiraed, tha IFB ghovild be canceled and the requirement
vreadvertised with spscifications deleting tha restrictiva wequirement,
Sea B-169919, June 16, 1970, and FPR 1~2,404-1(b)(1). The specifica-
tions on readvaertissment ahould specify whatever reasonazble tolerances
are acceptable to tha Govermment with redprct to the time pexiod for
the stopping of the cutver blades, Ses 5 flomp, Gen., pupra, at page 2462,

One further mattor deservas cotments Saction 11l of tha specificacions
states)

Minor deviations from this specificatisn may bo allowed where
bidder hamw indicated i{n datail the wadior in which his offered
vuits diffor from this apecification., ‘Tha Contracting Officer's
deciuion will be final as to aczeptubility.

Yo have stated that clauses allewing daviations have no place {11 forually
adwartised procurcments since thoy do not gonerxally permit freo and

aqual competitiva bidding, See 5\ Comp, Con. 518, 522 (1972), ind
B~177532, taxch 26, 1973. Thorelora,we Lelicva that, op resdvertiscuent,
the section should bo elininated,

Sincarely wvours,

Paul G. Dembling

Por the Comptvroilor Gaoneral
of the UInitod States
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