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MATTER DF:[Night shift differentinl for prevailing rate
employees

DISEST:  me proviaions of 5 U.5.C. 5343(f), s addad by Public
lavw 92-392, state that shift differential is payable
when prevailing rate employee works a majerity of hours
during certsin hours of the day. Under that language,
employee may be pald differential only when 5 or more
hours of his regularly scheduled 8-hour shift occur
during the hours apecified since the phrase "majority
of hours” must ba gilven 1ts obvious meaning——a number of
whele hours greater than one-half,

In detemining vhether prevailing rata employee works
majority of hourw during periods coverad by night shift
differential as provided in 5 U.8.C, 5343(f) maal breaks
"of ona hour or,less will be included. Employee's
entitlepent to differential and his entitlemunt to

7-1/2 percent or 12 percent differential will be based
on houry of his amssizned shift iveludiag auch breaks,

The Cheirman, United Staten Civil Service Coomissien, haos
requested a decision concerning the entitlement of prevailing rgre
enployees to night differantial authorized by 5 U.5.C. 533I()] as
snactad by Public Law 92-392, approved Aupust 19, 1972, 86 Stat. 568,

Saction 5343(F) othitle 5, United Statea Coda, provides:

“(f) A prevailing rate employee 15 entitled to pay at his
scheduled rate plus & night differential——

"(1) amounting to 7-1/2 percent of that scheduled rate for
regularly scheduled nomovertine work a majority of the hours
of which oecur between 3 p.m. and rmldnight; and

"(2) oamounting teo 10 percent of that scheduled rate for
ragularly schaduled nenovertime work a majority of the hours
of which oceur between 13 p.m. and 8 a.m.

"A night differentizl under this subsection is part of hasic
pay.n
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Tha following specific questions ars asked:

"Question 1—Is a prevailing rate employee, regularly
asgigned to sz night shifr, entitled to & night shift
differantial for any period during vhich ha is
tewporsrily assignad to work a day shift? Also, would
a preveiling rate employee viio is regularly assignad

to tha 3rd shift be antifled to continue to recelve a

10 percent differaatial when temporarily assigned to the

second ghifet

"Question 2{s)~--Which night shift differential rats,
7-1/1 parcent ot 10 percent, vould you pay an employes
whose regularly schaduled houra of work do not,
constitute & majority of hours in either the 3 p.m.

te midntghrt or 11 p.m. to 8 a.m, shift—i.e., a
situation whare four of the employea's eight rTegular
vorking hours fall betwsen 3 p.m, and midnight and four
of his regular working hours fall betwuen 1l p.m, and

8 a,m.?

"Quastion Z(El—;in a sinilar vein, is & night diffarential
payable in the following situation?

"Hours of work 11:00 a.m, to 7:30 p,m.
"Mesl Break 3:00 p.m, to 3130 p.u."

The Ohairzan pefars to decision F~178084, April 17, 1973,
52 Comp. Gen. 7167(1%73), whith held that io view of loag-established
pay practicas end congressional fatant, night differential should
be ineludad {n basic pay of a pravailing rate employes for aanual and
aick leave puxposes sud that it is proper to include night differential
in an employee's rate of pay for the purposes of computing his
ovartime pay, With respact to question 1 it is stated that a similar
pay practice was followed under the Coordinatad Pederal Waga Syaten
(CFWS), 1,e.,, & prevalling rate employee 1egularly assigned to u
night shifr continued to receive his regular night shift differentisal
during & temporary e-signment to the day shift or to another night
shift having a lower night ehift differential, including overtime
houre of work., In accordance with the decision of April L7, 1973, the
migver to both parts of questiom 1 d1g in the uffirmacive.
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with respect to question 2, under previous Instructima
paynent of a night differential wae dependent upon whethar "halsl
or more of the regular acheduled hours' fall bstween specified
hours rather than whaether a "majority" of the hours fell between
specified timas. - In this connection the night shift differential
vas paid for the entire shift when half or nore of the rsgularly
pcheduled hours fell betwaor 6 p,m, and & a,%. The Chairman
indicates that it is assumed that the Congresa' use of the term
“majority" was deliberate. Accordingly, he feels that the most
equitsble and reasonabla approach in answer to quastion 2(a) is
to pay the employse a 7-1/2 paercent differentisl for the first
4 hours nf vork, and » 10 percent differeantial for the lmst 4 hours
of woxrk. On the same basis, in answer to queastien 2(b), he would
pay the employee a 7-./2 percent differential for tha last 4 hours

- worked, In this conne~tion he notes that, since overtime pay is
«. pald for fIractional hours worked in excaps of 8 in a day or 40 in

s week and since a night differential was paid for fractiomal hours
worked under CFWS, it was apparantly not the intent of Congreas
that "majority" should be construed in *erms of full hours, i.e,,
require 5 houra of work in an B-hour shift in order to ba eligihle

fox a diffevential,

Regarding the rate of differential to be paid;we find no
authority io section 5343(f)y nox its lsginlative history that would
pernit spliting the amount of differentifal. On the contrary the
Senate report on the legislatiom, 5, Rapt. No, 92-791, 92d Congress,
2d Session, coantains the following statement on pages 4 and 5:

"Shift Differential

"Section 5343(f) authoarizes the payment of uniform °
chift diffoventials to prevalling rate employeas asaigned
to aecond or third shifts, A differsntial of 7.5 percent
of the employesa schaduled rate will be paid for the
antire shift when a majority of the employee's ragularly
scheduled nonovertine work hours are between 3 p.,m, and
midoight, A differential of 10 percent will be paid when
a majority of the regularly scheduled nonovertime work
houra are between 11 p.w, and 8 a.m.”

Identieal language 1s found in the House of Representarives raport on
the lagiplation, H. Rept.92-339, 92d Congresas, lst session, pages 15
mad 16 ‘ederal Personnel Manual Supplement 532~1% subchapter S8-4,

paragraph ¢, states;
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"e. Night shift differential. A prevalling rate
R suployoe is entitled to pay at his schedulad rate plus
i .+ a dffferential of seven and one-half parcent of his
schadulad yate for ragularly schaduled nonovertime work
vhen » majority of his work hours occur between 3 p.m,
; aud widnight; or tea pexcent of his scheduled rata 17
ﬁ the wajority of his wark liours occur betwgen 11 p.m. |

md 8 2,m, |-

"{1}) Shifers for which nipght shift differentials
aras_payabls, |

--'"An authorixed night shift differential
of seven and one-half percent will be paid !
for the.entire shift when a majority of the ‘
suployea's regularly scheduled nonovertice
hours of work fall betwoen tha houra of 3 p.m. ' : ,
and mldaight, ' 2 -
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ten perceant will be paid for the entire shift
vhen a mejority of the eaployee's regularly

scheduled nonovertime hours of work fall batween f
the hours of 11 p.w, and 3 a.m," k

—"An authorized night shifc differential of ) ”

Thus wien entitlement occurs the applicable differential rate IR
1s payable for the entira shift. . : }F

With respect to the use of the tern "majority" by the Congress,
we concur that such use wae -daliberate. Howover, wa balleve that
the phrase "majority of. the hours" waans whole hours, Undar CFWS
unight differsntial wanspaysble for work perfoxmed durfog the hours
of 6 pyw, :to 6 a.m. Uader 5 U.5.C. 5343(£Paight differential is
Payable for work performed during o longer petiod of time--3 p.m.
to B a.m.--and there 13 an overlap of the 7-1/2 percent pexiod of
& J:pum, to widnight and the 10 pexcent period of 11 p.m. to 8 a.m,

# Tals vesulte in a subscantially differmnt. night differential

i Syeten from that established under thae instructions applicable to 5
E CF¥WS. 1In view of the substantial liberalization of night shift ok
differentisl in Publia Law 92-392Xve oee no persuasive basis for &
siving a meaning to the phrase “"wajority of the hours" othar than ito M
obvious mesaing in order to preserva onc feature of CFUS which would E‘

have, if centinuad, afforded even greater benefits. Therefore, we
conclude that a prevailing rate enployee must work 5 hours of a ‘
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seheduled 8-hour shift during the period coversd ty night differential
In order to 1uwalify for payment.

Viith reference to question 2(a) the hours of work are not
shown; bowever, 1t wvould appear that the questicn contemplates &
schedule where vork is performed during the evening and early
moming with a break of one hour taking place berween 11 p.m, and
sldnignt, tha overlap hour, Thus, all hours of work would fall in
thz time period when g night differential is payable., We do not
believe it reasonable to conclude that no night shift differential
would be paysble In such a gituatfon even though s majority of
hours would not be worked in either shift, For purposes of .
determining the applicable night differentiml rste, the meal
period will ba included in determining whather the majority of

"hours of the duty shift occur before or after the 11 p.m. breakpeint.

Therafore, we belisve for the situstion desaribed in 2(a) as
anplified above the amployee 13 entitled to the night differentinl

of 7-1/2 parcent for the entire shift umless 5 of his schedulad

hours ineluding &ny neal break occur between 11 p,m. and § a.m. in
which case he would be entitled to the 1D percent rate for the entire
shift. Question 2(a} ie anawered accordingly.

A 2 general rule we believe that woal Lrealks of one hour or
leas anould he included for purposes of determining s prevailing
rate employee's entitlement to nipght ehift differential., This is
coasldered reagonable because . meal break ziven during night shift
differentisal hours does not allev the employea to complate or begln
his work shift at an earlier or later hour, respactively. It is also
consldared approp:iate in order to allow ressonahle scheduling of
breaks and to prevent adminiscrative scheduling o7 hraaks for the
purpose of paylng or denying nipht differential, Thus, using this
rule and the majority of hours rule a5 ARtated above, nn employee
vhose shift includes at least the 5 hours between 3 p.m. and miduight,
.8, 3 p.m. o & pom,, would be entftled to a 7~1/2 percent night
diffarantial and an employee whose shift inceludes at least 5 hours
betveen 1l p.m, and 8 a.m, e.g., 3 a.m, to & a.m,, would be entitled
to a 10 percent night differentlsl regurdless of schedulsd breaks
of onc hour or less. Question 2(b) is ansverad ivc the nagative
since the majority of the hours ¢cheduled doed not occur hetwecen the
hours of 3 p.nn. to 11 p,um.

If ia the applicacion of the ahove rules apecd Flc situations
arise ip which employees appear ta ha denlaed appropriate night ahilft

.
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differentiel, the matter should be presented to us fer
comaiderarioa.
R.F.KELLER
h 'Daput
Pty Comptrollier General
of the Unitad States
L
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