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COMPTROLLER GENERAL OF THE UMITED STATES

WASHINGTON, N.C. 20342 6 I ’ 6‘_. ’

M-177647
July 10, 1973

*

Akin, Gurp, Strawe, Hauor & Felil
602 Madison Office Building

3158 15th Streot, NV,

Waghingeon, D, C. 20003

. Attemtiont Lasurence J, Ilo{fm, Esq.

Gantlanens

Referencs 1s made to your lettar of May 11, 1973, and prior
correspondence, proteating on behalf of Taxas Instruneata Incorporated
(TI) the awavrd of contract No, DOT=-PA731A-3220 to General Dynazica,
( Elcctronics Diviafon (Gd), by the Department of Tremsportatlon (iO7),
* Yedoral Aviation Adainietration (VAA),

( You object to tha award on the grounds that the procurewent should
. have Leen advertiacd ratuer: than nepotiated; that sward ohould have
beon made to 11 on the basis of 4ts dnitial proposals that the agency
dmpropurly conoidered a late price reduction hy (3§ that the Office of
the Secretary of Transportation (0ST) unlawfully d{ntervened in corvaain
. procurenont decisions made by FAA$ and that award to GD may violate tha
” provisions of the Buy Amcrican Act. You vequest that tho svard to CD
be set eside, and that avard be made ©0 T1 on the terms spocifiied in
its previous proposal.

For tha resaans which follow, the protent is denicd.

Requast for proposals (RYP) WAAM~2-7630 was fesuad on Mavch 17,

1972, for the daosipn, dovelopmeat, fabrication and installation of
certain a’rport swrvaillance radar eyuipment, spocifically, 31 unite
of the systcm deecribed as the ASR-8, GEeparate cost and tochniecal

- proposals wore solicited. Amendment No. 2 to the RF? dotod Moy i1,
1972, changed the type of contract to be awvarded fiom cost-plus-fixod-
fas to fixed-price-incentive, with fiva ifemy, involving data and
cortain support services, on a fixed-pricze basis. 7The smendacmt aloo
eliuinated the requirenent that offerors submit cost or pricing data.

O : Timaly proposals were received from TI and GD on May 23, 1972,
‘ vith terget pricas as followss .
() \ , v . PUBLISIED DICiSION

83 Cowp. Geo...........,

09039y = asszz . i



-

s’

) p ¥ ¢ "17.&95.027
K- ‘ 20,362,025

,!‘ha technical proposals vare reforred to a techuical evaluation toom,
< vihich furaishod its report to the contracting oificor Ly lettar dated
Juno 7, 1972,

FAA conducted an analysis of TI's proposad price, waich included
exemination of duta at TI's plent on July 10, 1972, In tha neontine,
G, by tolegran of June 29, 1972, had modified 1t9 propoaal by raducing

T 1(:9 tarvget price to §106,569;000,

Aftor anulyesia of tha TX price, FAA desired to maka en mmrd to
TI on tnae basis of tho initial proposals. Howver, by latter of
July 24, 1972, to the Adainietrator, tho Acting Asoistant Eccratary for
Adcinistration of IOT expressed tha viecw that tho pronosed cward to TI
could not be gsupported on the banis of adequato price conpetition or
price analyscis and revomended t,at FAA sbide by the requireneats of tihe
Foderal Procurement Ragsulations (FPR) by securing the subnission of

doteiled coat or pricing data, conducting audits, and negotiating with
the offarors.

Both offerors submitted cost or pricing data and tochnical

" ravioions to their propisale, ‘%he coat propoeals warae auditad and

ncgotiations were conducted weparately froa NHoverber 15-20, 1972, At
the conclusion of the discussions, best an. final olfers wore obtained,

. followss
‘@ + $17,656,625
11 ' 21,025,053

FAA rocommended arard to TI, lHowevor, as a result of a docieion by the
Under Secratary of Transportution, avard wa> mada to GD on January 12,
1973, as the lovest technically acccptable offeror,

Your initiz) contention is that the procairement should have been
{orpally advertised rather than nogotiated:. Tho contract was negotiated -
pursuant to 41 U.S.C. 252(¢c)(10), vhaich provides that contracts may be
pagotiatod for proparty or sorvices for vwiich it 19 impracticable to
secure competition, FPR sec, 1-3,210(a)(13) liocs tha inmpoogsibilicy of
drafting adequata specificationa, thu bosls rolied upon 4n the apency'c
Determination snd Findings, datos March 17, 1972, as one of the
instances wvhero the citel statutory authority may be usad.
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vonard o tha GD propozal, the letter vtatess
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Our* Intevin Bid Proteat Procedures and Standaréds (A CTR 20.1,
ot seq.) provide that protests baned upon alleged inmproprietics in
col:l.citatious which ara apparont prior to tha closing date for recaipt
of propynals shall ba filed prior o the closing date for recaint of
propoaals, TI did not quastion the use of neqotiation procedures
wmtdl after the &mrd of tha rcontract in January 1973, Aa ona of the
leading supplievs of ASR equipmou® to FAA in the past, and &a the
supplier of tha praviowy syston, the ASR-7, 1t would appear that TI
was uniqualy qualifisd to call the procuring egency's attantion to the
reasons tiy it believed it was not inpoasiblo to draft adequate opaci-
ficatione for tlio "uext genaration’ of ASR equipnent, tha ASR-8 syaten.
In auy event, wicn tha agency decidad to procure the ASR-8 by nepotio=
tion, tho gppropriate tize to protest this method would have been bofore
the cloning date for receipt of proposals whon rencdisl sstion might
have boen poosible. In tha circunstunces, this poxtion of your protest
nuat be regardad as untizoly and will not bs congsidered. Your other
ocontentions nxe considered bolow.

Your contention that esard should have baen made on the basis of
tho initial propovals in based upon aacndwent No, 2 to tha RY#, May 11,
1972, vhich statad in part:

Your propooal oh>uld be subnittad on the most favorabla

basin as to price, technical approach, delivery or time

for completion, and other factars, sinca the Guvermment

proposca to make on AMURD WITHOUT {usther discussions

or nogotintions. Therefore, coot and price analysis

inYormation is un longer roquired.
This,you argua, inducad 7T and others to cunpete with tha expectation
that award vould be wado without discussici: and subnispion of c¢oot or
pricing data. Thus, an aword on a basio ol ather then inltial proposal
vas impropor. You bolieva that the Governmeud should hava determined
that adequate prico competition, as defined in FPR soc. 1-~3.R07-1(b),
existod oince thaze wore two responnivo proposals. In this xegard,
you characterize tho tachnical «. - tuacion raoport as indivating that
'o proposal wan technically :-w2,table end inferior to TI1'u.

The latter dated June 7, 1072, from the evaluatico. team chairman
to tho contracting officur otates that the 17 propoaal was found to be
coupleta, adequate and venponsive in all subatrntive arcas. With

L

Tha Cenaral Dynsmice proposal, while it could protably
bn upgradod, cannot Lo cousidered mplor.o. adejuate,
aod reaponsive as it wow stondn,
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& & &)Xt is not unrersonable Vo assume that, glven the

. opportunity and more tics, the Goneral Dvnanics proposel
eould ba upgraded., Tt ia the opinion of the team, hovaver,
that eontract award to Gzmeral Dynamics hased on the pro~
posal as submictad would result in uasaccoptably high risk
to the Govornment, :

These £indings were iterated in a second letter dated Juna 30, 1972,
from the toam chrirment

Yrom mnalysis of the Conersl Dynazics ASR-8 technical
propoaal, the evaluation team concluded that, as auh=

) uitted, the proposal was not technicaily complete,
adequatie ond respaneive.

It was the opinicn of the team, however, thut the proposal
could bo made complote, adequate and responsive through
Cechnicul nogotiations.,

C Such negotiations, and tha resulten: design changas would
) cost timon and money; a rcalistic assessmont of the timo

. or woncy involved would not bo poasible without gome

() initial contact vith the offeror.

Yor tha fulloving rensona, we agree with the Governweat's position

that adequata price competition did not exist in the circumatnaces.
The clear import of the techuical evaluatisn veport 1s that Cd's iaftial
proposal was tochnically unacceptabla ovarall, thoush suscoptible of
being upgraded 0o sn aceccpteble level throush technical discussions.
S8ince only one of{faror, 11, eubmitted & fuily acceptable offor, the
criteria of adequate price compatition se: forth in FY'R sec. 1-3.807~
1(®)(1l)=-at lcast two responaible offororn “hu can meet the GCovaraueat's
Tequlrenents—-waro not net. In addition, wn do not believe tne second
exception in FPR sec. 1-3.805-1(a)(5) to the requirement that discussiows
bo conducted with all responsible offerors within a coupatitive ranpe--
navely, whera accurate prior cost experience with the product clearly
denonstrates that the price 1s fair and resgsonchle——could properly have
boen invoked hore., Although FAA did conduct analysis of the [I price,
conparing it with a Government estimate besad upon the cost history of
the previous airport surveiilancs radar systea, thn ASR~7, with the '
added complexity of tho ASR-6 system factored in, this is not cquivalent
to accurate prior cost erporieuce with the ASR-8 syotem. Lven if the
A3R-8 i¢ ZTegarded as subatantially the same as the ASR-7, tha accuracy
. of such price analysis would appear to ba questionable in view of the .
C ] . fect that the ASR~7 has beon procured ca & sole~source basis from TI

' since fiscal year 1969, °
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In any event, award could nut have boen made prior to the
auvbzdiesion of cost or pricing data as requiraed by IPR gec. 1-3,£07-3(a).
8es 46 Comp, Gane 631 (1967), wharein va hold that a f£inding of adequate
prica conpetitiorn enuld not cerve as a *auis to dispense with tho
requirencnt for (ust or pricing data whore award of a fixed-prico-
fncentive contract weos conteaplated, The record does not show that
the exceptionsl casac waiver authority provided i{n FIR sec. 1-3,807-3(h)
vas axacrcissd hera.

Froa the foregoing, it appears that mrard on the Lasis of the
initial proposala wes not possibla. Even if Lt were concodad, for the
purposcs of arguneat, chat'h proper finding of "adequate prica competi-
tion could have been made, and that such a finding could properly werve
to dispense vith the roquirement for ecat or pricing data, tt is not
apparent way ths aczaacy's decision to enter into dincussions and obtain
coat or pricing data could bo regarded as exbitrary.

A decisiom to tako excoption to tha raqiirement for discussiona
vith all offerors vithin a competitive range and to make an eward on
the basis of initinl proposals is discretionary in natuve, B=17¢334,
January 16, 1973. Also, we have ctated that vhero neratiation ia
enployed, ita flcxibility should be used to insurc that compoetition is
enhanced rathor than limited, 51 Coap. Gen. 637, 640 (1972), and that
the primary considoration in negotiated procurenant is discussion with
all offerors within a coxpatitive rangoe to determina whethe:r deficient
proposala—{i4itial proposals vhich are not fully rcsponoive to epecifi-
cations-——aro reasonacbly subject to btedng 1nada aceceptedle. 31 Coxde Czn,
631 (1972); 50 1é. £9 (1970). Ia the circunstances, it is our vicy
that the sgeacy's departura, after receipt ot initiol proposals, from
its etated ictent to make an averd on the besie of thoge proposcls,
cmnot be rogavded as giving rise to an inferonca of arbitrariness,
See, in this rigacsd, 47 Cimp. Gen. 279 (1967).

Your cortention concerning CD'a latu rmodification of Lts proposal
is that the Ucvorument improparly accapted and considerod it. CGD's
ewdification to ity initlal offer wos atuted in a telesvanm of Jume 29,
1972, os followss

GELVERAL B*UINMICS TAS REVIEVED THE WORK PLAN ESTANLISHED

FQR TUE ASR-8 PROGRAM AND MAS DEVELOPED AN LDPROVED

APTR0ACH UTILYZLIGC ADDITIONAL COAPORATE FACILITINS wWUCH

WILL RESULT IN A SIGUIFICANT REDUCTION IN CONTRACT PRICE. y
" IR THER NIW PIAN TIE PROCRAM WILL CONTLNUE TO B3 MANAGED

BY OUR ELECTRONICS OPIRATION Xt 8AN DIDCO, CALITORNIA

TUGETIURR WATH TUB ENGIRZEZRING AWD PROCURAICIT MAWGEMERT.

MOUEVER,, Al AFPROPRIATRE AMOUNT OF TulR PRODUCTTCH ACTIVIIY

L ’
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T, BE ACCYPLISID I G EISCTROITAS TASXLITY AT

ALUIDD, Fhudiwt, BRSULTING DI EZDUCLD CUEAS. Wals
PLAN IS COMJISTENT WITH OTHER RADAR PROCRAMS N WNIDIR
COIMTRACT WITil THE COVIRIZENT AND MALES OPTRN{ USE OF
THI ADVANTAGES OF EACHU OP THE GENIRAL DYHAMICS CORPORATE
PACILITXES,

GLNCRAL DYRANTCS IS PLEASED TO OFTZR TME YFOLLOUTMNG
RIDUCED PRICE TOR TUE ASR~0 PROGRAM,
SOLICITATION WA&M=~2-7630

FIYED PRICE IKCIITIVRE ITI2MS
1. 2. 3’ 4. 5. 6’ 7. 8. 10 (AO n. c. BO uo) 1‘
TARCET CO0S? $15,062,000

' TARGET RO !'I‘I.' (AT 10 PERC3HT) 1,506,000

TARGC. FRICE 16,568,000
+  CEILLNG PRICE (AT 120 PERCEYY) 18,074,000
FIRM{ FIXLD PRICE TITIMS 9, 11, 12, 13 4550,000

ALL OTIER TEIMS AND CONDITIONS OF OVR OFFER RIZIAIN
UNCAMGLD,

This veduced (D's target price from $20,362,025 to $16,568,099,
maliing it lotmr than TI’e initial tarret price. You belicve thet the
pricae reduction significently influenced tha dacinioa not to mike m
x/ard on tha beais of the initial proposaleo. In aldiition, you have
nads repentod alleretions that TL'e price had been leaked to unauthore
fzed persont and surpest that this, in conjunction withh the circicwstances
gurrowtiding (D's prico veduction, shiovs thet TI'c intorcsts were
prejwticed.

ULth rogawd to your conteatior that I's price was loaksd, the
agency has stat.eds :

The price proposals fron Tanas Instruments end General
Dynamics wure hmdlod &= accordanco with stan._ard Pederal,
Departeental, cid FAA Procurexent Procodures to insure

tho integrity of tha compotitive system and tho proposals
recaived, JXf Toxos Inotrimones has information coacerming
any unauthorized disclosure of pricine informeticn to Ceneral
Dynanics, or if Taxro Inatrumonts wes its3olf tha rocipient of .
such information conceming tha Concral Dynuatea' proposal,
va urge that thoy come forvard with spcetifics winich would

'pernd.t %8 to investigate the matter,

»

You have beea unnble to provids suy evidomcs to substantiato your
sllegations and, wdar the ¢ircurstances, no bsaie exiers to concludo
that TI's intsrosts were projud.tcad. '

L [
.
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It does not appear that the agency uvor dacided 4f it wos proper
to consider GD's proposul as nmodificd by the late price raduction e
tha dbasis for a conktract awerd, nor do we finld it necessary o derido
this isaus, Xt apponrs that sows considovation was given to %D'e
rodifled proposal as a baanis for daciding to enter into discussions
with both offerors. Tho ugency's action in this regard was proper,
since GU's lato price redustion fairly indicated that nerotiaticns would
provo highly advantagecus te the Covermment. 47 Cope. Comn., sunrans
B-176407, Scptember 27, 1972, Rogardlesy of the propricty of conaidaring
the lato price reduction for thia purpose, however, the agancy was
lerally requirnad to entor into discuss.ions and .¢acure tha submiseion of
cost or pricing data for the veasons indicated provivusly,

. We bave considared X.1 rejected your contention that the astion by
OST 4in disvogarding TAA's rocoascndation to award the contract to TI,
vhoan £incl offer was found to v technically auvperior, aitar the cloie
of aejotiations, was “unlavful." Eaclosura C to tha RF?P, ¢3 amended,
provided that proposals wore to be cvaluated in accordanca with tho
technical ovolustion criteria aet forth in Enclosurs A, as amended.
(consisting of 18 factoruy, each of oquri woicht), 02 wall as ca the
besio o prica. fiilnca the RIP did not meke technical consideracions
porenownt, ve bolicve that both price end technical considorations were
to b accorded gubstantially wqual wedisht, B-174763, April 11, 1973,
52 Coope Gene o Tuns, the contracting orficar'es action in consua-
oating & contract wish a respongibleo offeror, lov in pricu by more then
four million dollaro, which had o..nitlod =~ technicelly cccoptable fiuns
offar, wus & proper ecxercise of procurement judgnent,

In additica, the azency has subnittod, in response to your protest
that OST intervenad 4n thio prucurement in an unlesful manner hy
wvorriding FAA dotexninations to exmrd the ontract > 11, a pemorundun
of lxv entitlcd "Pover end Authority of the Sccratary of Trensporcation
dated Octobor 17, 1938, A copy of tho manssrandun i3 enclosaed. Ve
tolieve thaat the inforuation contained thnrein adequntcly disposcs of
your views c¢m thy authority of the Scerotary of Iransportation to
becone involved 4n FAA prucursacnt actions.

Finally, you have contended that the mvard to GD wmay violate the
provisions of the Duy Amoricsn Act, 41 U.8.C. 10n~d. You gtats that ‘
ana of GD's subzoutractors is a Fronch concern, Thoapson CSF, and that
you Jcelieva that tho apeucy may not have taken proper stops to assure

Buy :American Act compliance. .
1n this regard, the agamoy atitos ia 4its Mozrch 27, 1973, report
thats .
¢ ’ . -]
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The award to General Dynamice does not violate the
‘ provioions of the DBuy Amorican Act, Thorpuon, as & sub~

' contractor, is not dolivaring an and product or any
compancnts as spocified in the Government's contract with
Genazal Dymoics, but 4e fostead furnishing cortain desien
efforts to he utilizcd by General Vynzaics in producing
the end product, Trurther, the dallar asount of tha
Thonpson subcontract 1s §1,6 edllion which 18 aubstantislly
balow 50 porcent of the valus of the total end pzoduct cost
citad by tho Act.

-

In vies of the forozoiﬁa. tha protest 1s denfad,
Bincerely yours,

. ' PFaul 0., Derdling
~ Acting Coaptroller Genoral
N of tho Unitod States

-
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