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" %¥he Honorable
The Secretary of the Army - S

Daaxr Hr, Secretary:

We refer to the protest of Capital’ Industries Iue, (Capital)
with respect to request for proposals (RFP) DAARO7-73-R-0020, as
amended and the protests of Dempstar Brothers Inc, (Deupster)

" with respect to invitations for hids (1FB) laus, DAA307-73~B-0087.
a8 amended and -0097, The protests were the subject of letterxs
dated May 9, June 21 and July 30, 1973, from the Deputy General
Counsel, Headquartexrs Unitad States Arumy NMaterlel Command,

The above-veferenced solicitations for various refusc
tollection trucks and equipment were issued by the United States
Anzy Tapk~Automotive Comrand, Watrxen, Michigan, Although the
procurements are the reapousibility of thae Army, the equipnent,
with few exceptions, 13 being secured for the Navy and the Alr
Yorce,

i In view of the complexity of the facts and isrues presented,
“wre arc addressing our decision to you, rather then to thc protestants,
ad will considex each procurement icdividially, .

r

Solicitation RFP -0020
This solicitation seeks to procuvre for the Navy fxont

container hoisting refuse trucks with compastion bodfes (per MIL-T-
46748C) and tilting frame trucks which wili be used with detachable
cargo bodies of various types and sizes (per MIL~T-46701B),
Additionnlxy, the RFP seeks offers on refuse containevs of various
_ typus and sizes (per MIL~R-23954A) end othar refuse rulated

- aquipment, It is reported that for optiwum efficlency, it ia
mandatory that each truck and bLody combination of a given type °
. ba mechanically compatible, 1t is also a vequisite of proper
operation that the refuse contalners e compatible with the -
boisting device snd related equipment of the rafuse truck system.
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Capital mokes four contentioms to support its protest under
this sulicitation, PFirst, {t protests the "grouping" iw the RFP
of cextain items-~bodies, refuse containers wnd trucks, The
effect of this grouping requires offerors to submit propvsals ¢n
trucks, vefuse contsiners, and bodies as a "system," -Nacufactuters
are precluded from submitting proposals on one:part of such system,
This requirement was incorporated in the KFP pursuant to instructions
by the Wavy, the requisitioning ageunsy, that "all items must be
furnished.as a couplete syotem by the vame manufacturer,"

Capital Industries dves not produze refuse trucks, but does
manifacture refuse contaivers, It is Capitai's contention thay
the "all or mothing" grouping requiremen\ unnecesssrily vrestricts
competition by effectively elininating from consideration for
sward manufacturers unable to produce a couplate system, Capital
argues that the "all or nothing" requirement is unnecessary because
Capital can guavantee that its refuse containers can be manufactured
S0 as to be compatible with refuse trucks wanufactuved by another
conpany, This would be accomplished, according to Capital, by -
cnkacting the successful manufacturer of the vefuse trucks
icmadiately after awvard of the contract and inquiriug as to the
technical specifications which are to he used by the manufacturer
in producing the trucky, Capital would then wanufacture {ts
contsiners according to these specifications to insure compatibuilry
of coupcnents,

1n 47 Comp, Gen, 701 (1968), we were faced with a similar
situation, There, a manufacturer of refuse containers uwas
vrotesting against an "all or nothing' requirement in the
dolicitation which required prospective biddezs to bid on both
rafuse trucks and containers as a syatem, In Jdenying the protest
we \ntated at page 7041

"Cleaxly, in the orderly conduct of the Government's
business, the GCovernment as a buyer may not be placed in
the position of having to purchase a portion of an
. advertised system from & potential supplier who is

unable or unwllling to supply the entire system but

only certain cowponents of the gyatem, Moreover, thu
technical and/or engineering question as to whether

the desired compatibility of compuonents may be attained
other than through the purchases of a complete rubbish’
collection system {s not for resolution by our Office.
Ratheyr, in accordance with our estasblished rule in areas
such as here involved, we must rely upon the technical >~
judgment of the procurement activity," .
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Iu the presont situation, it rhould be noted that the "all or nothing"
requirenent {n the RFF applies to only part of the total number of
refuse containers which are to g¢ to Havy {nstallations having no
existing vefuse disposal system; therefore, trucks ay well as
contalners are nceded, On the other hand, Capital, o any other
manufarturer of countalners, may submit propssala on those refuse
containvrs vhich are to go to installations with existing refuse
disposal aystens,

The Mavy justifies the ™all or‘nothing" raquiresent in the
initfal puvchase of refuae disponal equipment by first poloting .
out thet tho container specificavion (HIL~R-23954A) ia & performancs -
specification as opposed to a design specification, Therefore, it s
poasible for Jlffevent manufacturars to pruduce containers of various
Jdesigns in accordauce with the spucification, Since tliere are no .
refuse trucks at these "in{tial puvchass’ instatlations, e containe:
mapufacturer could not assure compatibility of his product with a
particular truck until the truck had been delivered and tha two
componcnts were tested together, Such an arvangement, the Mavy
states, would not he feasidble because (£ the containers wure got

compatible with the trucks, the containers would have to be wodified
thus incurring not oaly additiunal expenses, but also delays in

placing the syatem in operation, Tha Havy cites past experxicences -
where trucks and containers furnished by differrent manufacturers
proved to be incompatible, As a result, the Navy sufferod loases -

weasured by excess administrative expense and resulted in component '
wodifications and operational delayas,

Because of tie reasons stated by the Havy, our Office finds no e
basfs for holding that the use of the "all or mothing' requirement W
fn the RFP {3 not based upou a bona fide determination that such a
proviasion is necessary to innure compatibility of components, Under
the facls of record, our Office will not substitute its judpnent
concerning the technical judgmeant of the requisitioning or pyrocuring
activity.

Capital raises the argument that other agencies {iu processing
sim{iar equipment have both (1) xcmoved contalnors from the grouping
requirement and (2) requested that successful bidders for trucks
furuish technical and dimensional data within 30 days of bid
acceptance so tiumt the Government could modify existing containers
to conform with the new trucks before delivery. Indead, both of the
above actions were takea with respect to IPB -0087, 1n IYB -0087,
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bidding on the containers was initially subject to a similar grouping ]
restriction, however, that restriction was removed by amending the
IPd, Furthermore, the Alr Porce yubsequently determined that {ts ,

existing containers should be modified and used. Therefore the '
container section of IFB -0087, was delated and no néw contmlneri '
will be purchased thexeunder, ‘L

-In B-174140, B~174203, November 17, 1972, we considered a
situation anslogous to the present one, There two agencies took y
positions practically diametrically opposed concerning the means
requirad to meet thelr actual needa, We held that where substantial
mevit exists as to hoth poaitions, we would not say that the
specification requirement stated by one agency would not meet its
pazticular actual needs, We think that there is merit in both the
Mavy's position regarding the systems approach and the Air Porce's
{udependent buy or container modification approach, We therefore
will not question the Navy's intention to procure this equipment
a8 a systen rathar than as a collection of individual pieces of - - .
squipment,

| Lo

Cuplral’s third contention concerns lack of independence of the
contracting officer, However, we find no evidence i{in the record of
gny person or office interfering with the contracting officer in the ~
performance of his duties, Moreover, the Navy, as the requisitioning
ageuncy, has the right and the responsiblllty to assure that the RFP
accurstely reflects its needs,

Capital's fourth content{on concerna the length and complexity of
the RIT?, w: are unable on the record before us to offer any substantive
comeent on this allegation, Capital also qrestions the propriety of
using negotiated procedures (10 U.S.C. 2304(a)(10)) as opposed to
formal advertising procedures, In this reyard, one of the exceptiona
to the requirement for formal advertising is where At is determined
that the purchase {s for property for which :t Is iopracticable to
obtain competition,

The ins%ant procurement was negotiated under 10 U,S.C. 2304(a)i10)
because Dzapster allegedly holds patents on a number of the special
features called for in the solicitation, MNevartheless the RPP wax
mafled to 17 potential sources, However, ASPR 3-210,2 indicates, and
our prior decisions have held, that the mere exiatence of such a
patent vight does not, in and of itself, justify the use of this
suthority to negotiate., 38 Comp., Gen. 276 (1958), B-166072(1)
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Hareh 28, 1969, The reasoni stated for mni advertising this
procurament are that in pait IFBa, Dempster has been tha nnly”
responsive, responsible.bidder 'because of their patents on

tha specia’ features,"” Vhile another manufacturer performing
siich a Goyermment coutract may not ba able to produce equipment
conforming to the apecifications without infringing Dempater's
patent(s), 28 U,S5.C, § 1498, effectively provides for Govermment
indesmification of such & manufacturey in the event of a suit
for infringenent, llowever, it should be noted that ASFR 9-103
rejuires patent indemnity in tho cese of a contractor who might
infriuvge a patent during the performance nf a Govermment contract

which wus awvarded under foriral sdvertising.

As noted by our zecent decision, N~176676, January 17, 1973,
it 4s apparent that the pronuring activity has had difficulty in
obtaining compstition whea procurements of this nature have bean
formally advertised, Indeed, in the cited cara, our Offica con-
curred in the agency's determination of rouresponsiveness vheres
a bidder took exception to the mandatory patent indemnffication

clause in the I¥R,
In 38 Comp. Gen. 276, 278, we stated that:

"Nor do we helieve that negotiation under
10 U.8.C. 2304 (l) (10) would be authorized in
other caseg marely on the basis that the pro—
curervint involved patented articlen, but rather
shat the determining factor should be vhether or
not it scens likely that persons or firms otcher
than a patent holder, capable of performing in
accordi:ince with the Government's specificaticns,
would 'a intercsted in submitting hids,"

Tho vecord indicates thut only one responsive bid was
veceived on each of thres prior procurements, and it is reasonably

E L
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apparent from the ricord that the patent problem, together with the
ingluasion of a petent indemnity clause, severely restricted
participation in the procurements, In view of this history, we feel
that recourse to the negotiation authority !n 10 U,5,C. 2304(a){10)
wWas proper, : ‘

- L

Solicitation IFB -0087

Yhis IFB, covers an Alr Yorce rpquivement for refuse trucks and
datachable cargo bodies of various sizes (MIL-T-46701B),and containers
(M1L-R~23954A) which were removed by amendment, This requivement for
contaitiers as noted previously was initially subject to a bid grouping
restriction similar to that in RFP -0020, This restriction was,
however, removed by amendne¢nt 0002 to the IFB, Thereafter, the Alr
Porce determined to delete the container requirement and to utilize
exlsting containera which would be modified, at Government expense,
to couform to the dimensions and characteristics of the low bidder's
equipment, Primarily, these single pick-up point containers would"
be modified to.accept elither single or dual point plck-up.

Anendment 0004 to the IF3 dated Hay'23. 1973, providea as
followsas

"The successful bidder 1s, therefore, required to
furnish certain (non-proprietary) holsting operutinn
techninul criteria and drawings pertaining to the hoisting
equipnent so that the Alr Force maj’ successfully carry out
the required container modificaticuns, This holsting
operation technical criteria and drawings, are required by
30 days after receipt of contract and include the followings

(1} Length, width, depth, and end (point) configuration
of the fovks, -

"(2' 1Inside, clear distance between the forks,

"(2) Recomaended clear inside length, width, and
Jepth of the container holsting sleeve,

“(4) Recommended maximums of length, width, height,

gross container plus payload weight, and cubic volume ecapacity
of containers ovperable with the hoisting equipment and chasais,

»
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"(3) Any limiting containar dimension(s) and/or
holsting sleeve positioning dimension(s) which would
prohibit or restrict the hoisting or emptying operation
futo ths demountable body (IFS item }), or which if
exceeded could damage the truck chassis (u.n 1) or
deccuntable body w.-% %, -

"(6) Any limiting factors of container design
(such ar length, width or direction of top-1lid swinz, atu)
which would prohibit of restrict holsting nr emptying
operations or would damsge the clu:slu. bolnt.i.ng machanisa,
or conpaction body w w w,

“The requested data specified above is crmsidered
to be normal operational performance data ard does not
involve proprietary information.x * %,

Dempater contends thaty

(1) The use of tie existing containers as modified would
create a subsatantial delay sinca testing and improvising
would be xequired upon delivery of the truclks to insura container
coampatabllity and the workahility of the entire sysatem;

(2} Ths requirenent to furnish certain dimensional data
could lead to misinterpretationa of that inforuation with
disastrous results while the further vequirament for iaformation
on liniting factors regarding container design and dimension could
maka the contraztor liablu for dmgu;

(3) Solfcitation RFP ~0020 was on o ayatuns basis" hecause
a4 systems purchase is best,

In eoseice, Diuputar contends that faitlal aurs.asces of refuse
collection equipnent for a designated base sbould ba dons on a
system basis, Tho Alr Porce does not quesiion this contention but
Justifics its initial action in removing the grouping requircment
on the containers on the baszie that a protest Ly Capital might bo
avoided, The Alr Force adalts that teating of the system using
modified containers would ve required upon deliviry of the trucks
to assure safa aund workable oparation, However, it denies that
many additional months would Le xequired for cuch testirg.
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Rathar, the Department anticipates that bacause of ths substantial
tine given for deliver; of the trucks and the requived proupt.
furnishing by the successful bidder of dimensional and operational .. __
data, such tegting should be completed within a reasonable time .
aftar the delivery of the trucks, ; ‘

Mich of the datu requested of the successful bidder clearly
could be obtained upop delivary of tha trucks by measurement and S
edservition, Therefore, a.xequest tn furnish data before delivaery el
does not seem untreasonable, DNexpster does not argue that this
information is in any way proprietary aod it is willing to supply
its purely dimensional data, However, Decpsatexr states that it /s,
unwilling, should it be the low biddsr, to.make recommendatione . -
reparding the pperational limits of contuiners other than its own,
Pampster appazently fesls that this requirememt of the IFB, set
out in amendment 0004, puts the successful bldder effectivaly in
the rnle of a consultant, They claim that this role could create
& legal liabllity ahould its recoomendations prove erroueous, with
rasultant dsmage, :

The solicitation provides no warranty with respect to the
furnishing of data, Moreover, we do not beliave that a basis
exists for implying a warranty as to the correctness of the =
successful bidder's xocommendations,

Theva i3 justification for tha planned procuvement of trucks S
only and the mofiification and utilization of existing containers, -
The completa system plar is also unobjectionable from our point
of view, The fact that the procurement agency hera chose to use
one apprusch wvhile anothar procurement agency chose a different
one i3 ncy daterminative oi the propriety of either solicitation,
See B-174140, B~174205, sunra, As we have notaed in regard to RfP
<0020, the fact that the Navy chose a system ammroach while the
Alr Force secks to purchase oaly the trucks cons not suzzcst that
either met!od 1}!an unreasonable way of obtainf{ng a workable
trash reamoval system. Zach egency must Jotonalar fts particular

minfoum reeids, We have often stated that the detennination of -
nseds and the equipmeant required to meat those needs are matters C
of adninistrative judgment which wa xegard as-conclusive absent, T e

as here, bad faith o5r arbitrary action in that .regard, 2-176395, R
June 15, 1973, 52 Cowp. Cen, (1972), -
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Solicitation IFB -0097

The subject IFB was issund in response to an Alr Force .
requirement for 21 front container hoists coupaction ‘type hody,
refuse collection trucks, pezr HIL~T=46748C, These trucks weras
to be replacenents for similar trucks which usa a slugle point
hoisting and container systes.

Tha single pick~up point systex'is nresently covared by a
patent held by loDal Inc, A prior attempt to pracure such single
pick-up point equipmant was cancelled due to' a protest by Dempater
which alleged that the solicitation was restrictive in that only
LoDal could supply the trucks as descriled in the apecifications,
Thereupon, tha Alr Porce decided that since LoDal would have a
definits compatitive advaniage over any dual point truck manufacturaer,
the eolicitation vas drafted to allow dual point truck manufacturers
to bid, provided that such bidders agrea to make the existing single
point containers coapatible with their hoist mechanisms by agreeing
to furnish a modificaiion kit, Such a kit would allow for dual as
wall as single point pick-up, o

Dercpster cooplaing against the fnciusion of the kit provisions
of the IFB since LoDal, the sole single point manufacturer, 1if
bidding its single poini; syatem, need not furnish the kit, wvhersas,
all dual point mannfacturers would be required to do so, therehy
giving LoDal u distinct advantage, Dempster also quesi‘ons the
xequirement for a 6,000 lba, axe on the hoist equipmnt vhen it
assertr that a llghtor arat would be adequate,’

With rega:.'d to the latter contention, ‘the Aly Porce has
riexamined its needs and. {terates {ts rcouirement for the 6,00V lbs,
arm, While it {s true that in IFB =0087, wiich seek to procure a
quantity of scli-loalding detachadle body tricss, tae salr lorce is
requesting only 4,500 lbs, arms, the items tharae being procured are
of a prototive nature. The Alr Force alko statas that it enticinates
the use of 6,000 lbs. arms in future procurements of detachable body
trucl s, while Dempster raises technical problems with thig position,
we fall to see the relevance nf its position to the procurs jent of
the equipment calleu for in the present solicitation., Indeed,
sufficient evidence has not been produced which would cause our
Office to quastion ths ressousblensss of the .stated nged for the use or
8 6,000 lbs, amm in this procurement,

- -,
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Thete is no question that there exists a nuamber of potential
sources for dual point equipment, including LoDal, and that the
Alr Force deaires that these exiating containers hava bcth single
and dual point capabilities, Indeed, the Alr Force has recommeunded
a change to thr, container specification (MIL~R-23954A) to insure
that all containers would have "universal' capability, - -

On this record, we feel thet the requirement in the IFB for
the container modification kigs would provide some incentive for )
manufacturers other than LoDal to participate in the procurement,
While this procurement does contain some restrictive features,
to the extent that LoDal may have asome advantage over other
proapective manufacturers, there is no ‘'reason apparent from the
record why reputable manufacturers could not furnish appropriate
equipments by also furnishing modification kits,

Accordingly, the proteats ara denied,

LY

We recognize that the procurement of refuse equipment has in
the past been and continuea to be 2 troublesome area, Accordingly,
we suggest that the using and procuring agencies review their needs
and procr.dures, keeping in mind the issues dealt with in this decision,

Sincerely yours,
Paul G, Doembling

For the Comptroller General
of the United States
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