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: July 13, 1973

Jacob H. Ylachman, Eaq,
100-03 70tk Avenue '
Yorest Hillg, New York 1375

Pear Mr., Fischnant

Your letter of April 2%, 1973, and prior correspondence, on behalf
of Consolidated Airborne Systems, Incorpurated (CA8), protested against
avard of a contract to another firm under request for proposals (RFP)
No. P33657-73-R«0012, {ssued July 14, 1972, by the Directorate of
Bpecialized Subsystems, Wright-Patterson Air Force Bese, Ohio.,

The RFP solicited technical and price propoaals for a fixed quantity
of temperature indicators. Bix sfferovs rusponded. (including CAS) and
their proposals were submitted for evaluation. After a review of the
price propousals, the contracting officer suspected a pogsible mistake in
the CA8 price. Accordingly, the contracting officer when writing to CAS
concerning deficiencies in the technical portion of its proposal, in-
cluded the following statement in a letter dated Octobver 13, 1972:

1. Reference subject RPP, the Contresting Officer questions
your ability to perform work bid on a’, prices quoted because
of the large differential betwesn your prices and others

quoted.

The contracting officer also sent letters to the other five offerours
requesting pricing data and technical clarifications. The letters sent
tuv CA8 und the other offerors also stated that the closing date for
negotiations, at which time the offeror's "best and final" offer must be
received, was November 3, 1972, CA8 verified its price by letter dated
October 31, 1972, and alttough the five other offerors lowered their
prices, CAS' initial price was still 1 as of November 3, 1972, Con-
sequently, the contracting officer requested the cognizant Defense
Contract Administration Services (DCAS) office to make a preaward sur-
vey of CAS. A complete award was recomrended by report dated November 17,
1972, However, by letter dated November 22, 1972, the contracting officer
requested that each offeror certify the use or non-use of jewel bearings.
Also, each offeror was notified that the closing date for receipt of this
cebtification vas November 30, 1972, and any revisions to the proposal
veceived after the closing date would be treated as a late proposal.,

T™wo offerors lowered their prices, which rosulted in the digplacement of
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CAS as low offaror by the General Electric Company (GE). - A contract
vas awvarded. to OE on Ducember 29, 1972, vhereupon proteats wers aent
to the prvcuring activity and to this Office,

You contend that the procuring activity did not negotiate in a
manney which woau fair and equitable and did pot conduct meaningful nego-
tiations in compliance with 10 U,.8.C, 230ki(g). In this vegard, you
contend that CAS was misled by the request for price verification in the
letter of Octobey 18, 1972, into believing that its price was so low
that it would recsive the award and, therefore, it was not neceasary to
lower its price. Furthermore, you contend that orly CAS was misled as
the letters to the other offerors did not question their prices;there-
fore, when the other offerors responded with price reductions you assert
that CAS should have been adviesed of the miasieading information. You
suggest-that this could have been accomplished by simply advising CAS
that it should disregard the price question raised in the October 18
letter, You also contend that the preaward survey which was crnducted
also indicated to CAS that it was to receive the contract., Finally, you
atate that prices were "fixed" as of November 22, 1972, and that the
only revisions permittud by the letter of that date related to the jewel
bearing certification. B8ince CAS' offer was low a¢ that times, you cone
tend the contract shov '\ have been awvarded to CA8. Therefore, you urge
that the contract awarded to GE be canceled and awarded tc CAS.

Bection 2304(g) of 'Mtle 10 of the United Btates Code, as implemented
by ASPR 3-805.1, requirss that written or osal discuasions be held with
all orferors within a competitive range. We have held that the contnnt
and extent of discussions necessary to satisfy this requirement turn
upon the particular facts of each individual case. 52 Comp. Gen. 151,
164 -(1972), In a recent case we said, based ‘\pon & review of our de- .
cisions, that what constituves discussions "# % & has depended ultimately
on whether an offeror has been afforded an opportunity to revise or
podify ite proposal, regardluss of vhether such opportunity resulted
from action initiated by the Covernment or the offeror.”" 5L Comp. Gen.
479, 481 (1972). 1In the ianstant case, it is our viev that discussions
were held through the medium ¢f the Octcber 18, 1972, letter, as all
offerors were advised of certaln technical deficiencies and of the re-
quirement to furnish pricing dsta and were aftorded an equal opportunity °
to revige their proposals in these respects. In addition, CAS was ad-
vised of the contracting officer's doubt as to the validity of ite price.
Furthermore, as required by ASFR 3-805.1(b), the letter advised of the
Pelosing date for negotiations" and for submission of best and final «
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offers snd included notification that any revision to o propoiu.‘l.
recaived after the closing date will be treated as a late mroposal,

Although CAS apparently failed to realize that negotiations
vere being conducted and that its competitors might reduce their
pricec, we find no basis for concluding that this resulted from any
deficiency or inequity in tro negotiation process. huthermore, we
do not view the statement conzerning tho CAS price in the October 18
letter as a hasis for concluding tha% CAS was inproperly or inteantionally
nisled, It appears that the contracting officer had a legitimata basis
for raisirg a question as to ths validity of the yrice as it wvas 18
percent lower than the next low offer, In the circumstances, it ie owr
view that us of the November 3, 1972 ¢losing datle negotiations bad
been conducted fairly and did comport with 10 U.8.C. 2304(g).

Remaining sfor c¢onsideration is the effect of subusequent events,
Becausse CAS waa the prospective awordee, a preaward survey ¥as cone
ducted on Novemter 15, 1972 and an affirmative recommendation made
in a report dated November 17, 1972, While thin recommendation was
under nonsideration, and tho contracting officer was attempting to
resolve what he considered discrepancies in the report, it apparently
came to the attention of proocwing persomnel that the RFP (id not
contain thie required certificate relative 4o jewel bearings, Theree
fore, by letter dated November 22, 1972, all offerors were so adviced
and notified that the closing date for-xreceipt of thn certificate was
November 30, 1972, In addition, the letter included the statement
that~=

Any revisions to your pwoboul recelvel ufter the closing
. date will be treated us & late yproposa.,

As a result, two offerors revised their piices and CAS was displaced
as ‘the low offeror,

Although the sbove letter dld not specifically state that
negotiations were reopened - 4 did not request "best and .final®
offers, it is our vivew tha* ¥ 1is wvas the intent and effcot. We
base our view on the fact wuat inclusion of the certificate was .
vequirad in auy contract avarded; that the requirement for the use .
of jewel Vearings procired from the J/illianm Langer plant could
conceivably have an uffeet on price; and that the lotter established
a out-off date for receipt of the certificate and specifically author-,
ixed "revisions." Therefors, we cunnot conclude that the reopaning
of negotiatiocas and consideration of the revised yroposaln wvas an abuse
of discretion or violative of coaputitive negotiation yrocedures,
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The Alr Force recognizes, however, that the Novenber 22 Aettoer
could have more clcarly adviscd offcrors that the negotiations vere

~ belog reopened. It reports that uction bas becn initiated as the

result of our recormendation \n another cese. Sec B-176302,
February 16, 1973, copy imclosed, to irprove ncgotiating procedured,

rinally, you have contrnded that in foirncss to CAS the
contracting officer should have advised it that tha pricc quusticn
vaiscd 4n the lottor of October 18 was no longer applicable. Ac
stated, tha contracting officer suspocted CAS had rade a miatake in
prico based on the initial prices raceived, He concluded that the
Goveranent had & duty to adviso CAS of the guopected mistake, Whidle
the contracting officer rccognices that this fnformtion might have
induced CAS only to vorify its proposed price and not conaider the
peooibility of price rcductionsn vy ita cospetitors, he £rdt that for
the Covernnent to have advised CAS of such reductions by othors would
bare constituted an unauthorized disclosuve of informationm,

In this connaction, ASPR 3-805.1(b) provides that sucticon
tcemiques are atrictly prohibited in conducting competitive negotiae
tiona and cites an an cxamnle the aot of informiny an offeror that
bhin price is not low in relation to that of another offeror, It
veens to us that 1f 1ho contracting officer had follovsd tha negoe
tiating proceduro which you guzgest resardirg the Cctoter 13 price
Qqueotion,  this would have conatituted r.a auction technique wituin the
geaning of the resulation. While we recognize that CAS may have been
induced by the October 18 lettor only to verify its price, we 40 not
boliave that tho contracting ofi'icer's failure to advise CAJ further

. 4n this regard was unrcanonable in view a}r the cited regulaticua.

Accordinily, wo fird wo Lasis to question the vaiidity of the
averd, and your protest is denfed,

Gincerely yours,

. 'gaul’ 6. Dembling

/ . Kalng Comptroller Gensral '
. of the United States
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