COMI'TROLLER BENITAAL OF THE UNITED STATES
WABSHINGTON, D.C. W48
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ALR HAIL ;
Gray, Cary, Ames & Frye /X/ ~x 9
Attorneys at Law

2100 Union Benk Building

San Diego, California 92101

Attention: James K, Sterrett, 11, Eeq. (\‘

Centlemen:

’%;/' Reference is made to the telegram dated Dscember 27, 1972,

from Mission Van & Storage Company and to your subsequent
correspondence on their behalf protesting the contract award to

(iPeWitt Transfer & Storage Company under IFB M00681-73-B-0022,

'FIOM test

issued by the Marine Corps, Purchasing and Contracting Offics,
Oceanside, California., Similar protests also have been filed

here by AAA Van & Storage Company (AAA) and Sullivan Storage &
Transfer Company (Sullivan),

The 1FB covered requirements during calendar year 1973 for
services and materials for the preparation of persoanal property
of Department of Defense personnel in the Camp Pendleton area
for shipment or storage and intra-city or {ntra-area moves. AS
prescribed by Armed Services Procuremant Rigulation (ASPR) 22-602,
the required services are bhroken down into three schedules: 1.
Outbound services; 11. Inbound services; and 111, 1lntra-city
and intra-area moves, Each schedule is further divided into three
areas, which are based on distances from Camp Pendleton.

The 1IFB's General Instructions contained the clause prascribed
by ASPR 22-600.3, for evaluation of bids, .hich providas as follows:

EVALUATION OF BIDS (1970 MAY) (ASPR 22-600,3)

(a) Bids will be evaluated on the basis of total
aggregate price of all items within an area of per-
formance under a given schedule, A bidder :ust bid
on all items within a specified area of performance
for a given schedule, Failure to do s0 shall be
cause for rejection of the bid for that area of
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performance of that schedule. Any bid which stipulates y
) @inimum chapges or graduated prices for any or all items
shall bc rejected for that area of performance within 5
the Schedule. '
(b) In addition to other factors, bids wi)l be "
evaluated on the basis of advantages or disadvantages 4

*to tha Government that might result from making mora
than one award (mltiple ajards), For the purpuse of
making this evaluation, it will be ussumed that the sum
of $50 would be the administrative cost to the Govern-
ment for issuing and administering each contract awarded
under this invitation, and individual awards will be for _
the items and combinations of itews which result in the :
lowest agyregate price to the Government, including such
administrative costs,

L * * * *

(c) Notwithstanding (a) above, when "additional
servicas" are added to any schedule, such "additional

services" items will not be considered in the evaluation
of bids, '

The General Instructions also included the clause in ASPR 22-600.4,
which provides for making award to the qualified low bidder by area
under each of the specified schedules to the extent of his stated '
~uaranteed daily capability and reserves the right to award additional

contracts to the extent necessary to meet its estimated maximum daily
requirements,

The Solicitation Instructions and Conditions, Standard Form 334,
paragraph 10, provides in pertinent part: ¢

(a) The contract will be awarded to that responsible
" offeror whose offer conforming to the solicitation will
be most advantageous to the Government, price and other

factors considered, .
* * * * %
(c) The Government may accept any item or group g

of items of any offer, unless the offeror qualifies
his offer by specific limitations.

The report states that the same ASPR clause concerning evaluation
of bids was contained in the prior IFB issued for requirements during
calendar year 1972, and that bidders had inquircd of the contracting
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officer as to whether or not the clause pracluded "all or none"
bids, 1In connegtion with the procursment of calendar year 1972
requirements the contracting officer issued & letter to all
bidders stating that "all or aone" bids'tould be coneidered
only if the bid(s) were low in &ll areas of all schedules,” and
that a lower responsive bid for any area under any schedule,
sultiple-award factor of 950 included, would receive the award
and 2fullify the "all or none" bid, In connection with the sub-
jsct procurement, Misuion Van inquired (orally and by letter) of
the contracting officer as to the proper intecrpretation of the
1IFB provisions In connection with "all or none" bids. Mission
Van was advised, both orally and by letter, that the written
advice furnished {n the prior yesr was still applicable. The
record does not indicate that any other bidder received such
advice in connection with this year's procurement,

DeWityr submitted an "all or none" bid for the combined
Schedules 1 and I1 and was the lowest aggregate bidder for those
schedules, However, other companies submitted lower bids on
Arcae 1 and 11 of Schedule 1, Faced with a protest by DeWitt
against the rejectjon of its "all or none" bid, the contracting
officer apparently veconsidered his position and awarded DeWitt the
primary contract upon all areas of Schedules I and 11, Wission
Ven was awarded a secondary contract on all areas of Schedules 1
and I1 and Sullivain was awarded a tertiary contract for all areas
of Schedulz 11, There is no tertiary contract under Schedule I,

Paragraph 3 of the Solicitation Instructions and Conditions
provides for explanations to offerors as follows:

Explanation to Offerors. Any explanation desired
by an offeror regarding the meaning or interpretation of

the solicitation, drawings, specifications, etc,, must be
requested in writing and with sufficient time allowed for
a reply to reach offerors before the submission of their
offers., Oral explanaticns or instructions given before
the award of the contract will not Le binding. Any ia-
formation given to a prospective ollaror concerning a
solicitacion will be furnished to all prospective offerors
as an amendment of the solicitation, if such information
18 necessary to offerors in submitting offers on the
solicitation or if the lack of such information would be
prejudicial to uninformed offerors.

You contend that Mission Van was misled to ite prejudice by the
contracting officer's actions in this case and that the written
representations of the contracting officer, together with the terms
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of the invitation, required the rejection of the "all or none" bid
since lower bids existed in two areas of Schedule 1, You submit
that the failure to reject DeWitt's bid was arbitrary, capricious,
and an abuse of discretion exhibiting bad faith. You also contend
that the award to DeWitt was in violation of the statutory directive
requiring award only to "the responsible bidder whese bid conforus
to the invitation" and therefore is void. 10 U,S,C, 2305(c).
Finally, it is suggested that either an award be mado to the low

- hidders cons!stent with the contracting officer's advice, or bids

" be resolicited,

While both AAA and Sullivan have protested because of the
contracting officer's advice during the prior year's procurement,
we bealieve a proper resolution of this matter should be ° ysed upon
the treatment accorded Miassion Van, particularly since t‘.ere was no
difference in the contracting officer's actions directed toward
AAA, Suvllivan and DeWitcte,

As a general rule, a low bid on an "all or none" basis is
responsive and aust be accepted in the absence of a provision to
the contrery in the solicitation, See 42 Comp, Gen, 748 (1963)
and ASPR 7-404,5. As shown above, provisions in the invitation
required bidders to bid on all items within an_ares of performance
for a given schedule and provided for evaluation of bids and award
on the basis of the total aggregate price of all items in an area
of performanca under a given schedule. We believe it is reasonably
clear that the pertinent effect of these standard provisions, which
are prescrihed by ASPR 22-600.3 and 4, is %o require acceptable
bids to include prices for all .tems within'an area to eliminate
the prerogative which the Government otherwise would have under
paragraph 10(c) of the Solicitation Instructions and Conditions to
award contracts for individual items or grcup of items within an
area of performance for a given schedule. Accordingly, we do not
consider that such provisions may be reasonctbly construed as
negating the provision of paragraph 10(c), which permits a bidder
to qualify his bid by specific limitations, or to preclude con-
sideration of bids for an aggregate cf areas or schedules (provided
that any such bid covers all items within the areas bid) since any
award on the basis of such a bid would also meet the requirement for
an award of no less than all items in an area.

Although ASER 22-600.4 refers to awards by areas under each
of the schedules, this reoference is made in the context of defining
the extent of the awerd which would be made to a low bidder in
relationship to his capability, rather than providing a restriction
on the method of determining that bjdder which is entitled to the
award ‘as having submitted the bid "most advantageous to the Govern-
mert, price and other factors considered.” 1In this connection, we
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note that none of the protestors, nor the communications from the ..
contracting officer, has suggested that the IFB provisions pre-
cluded a bidder from submitting an "all or none" bid for more than
one area or schgdule, It is contended (based on the position of
the contracting officer) only that such a bid may not be accepted '
unless it contains the low price for each individual area of all '
schedules, This position is considered defsictive in that it would
have the obvious effect of forestalling the submission of "all or
none" bids permitted by paragraph 10(c). of the Solicitation In-
© struétions and Conditions, and thereby deny to the Government the
most advantageous contract which could be derived from a bid
offering an aggregate price for the combined quantities involved
in several areas, when the aggregate bid is lower than the total
price of the individual bids on those areas but is based on a
higher individual price in one or more of the areas co.cerned.

We must conclude, therefore, that in the absence of an amendment
the 1FB did not preclude acceptance of an "all or none" bid which
was not low in all arsas included therein; that DeWitt was justified
in relying upon the invitation as issued in submitting its bid;
that DeWitt submitted the low respoasive bid for the combined areas
undar Schedules 1 and 11; and that DeWitt's contract is not subject
to legal objection on the icsues presented.

On the other hand, we must recognize the effects of the contracting
officer's erroneous written interpretation of the 1FB provisions given
to Mission Van pursuan: to paragraph 3 of the Solicitation Instructions
and Conditions. The fact that Mission Van 'requested an interpretation
of the bidding terms of the IFB, ragardiig.whether "all or none" bids
must be low in all areas of all schedules for acceptance, is an
fndication that this bidder placed some importance on that factor in
preparing its bid. Moreover, we are inclined to sgree with the
contention of Mission Van that a requiremei.t for an "all or none" bid
to be low in all areas of all schedules in irder to be acceptable
would be a material factor which could affect bidding strategy and
prices. Since Mission Van apparently relied upon the contracting of-
ficer's interpretation as to ‘:e "all or none" bid requirements in
the preparation of its bid, it also appears that Mission Van could
have been prejudiced in its bidding, as it contends, by the actions
of the contracting officer.

The question therefore arises as to whether termination of DeWitt's
contract is appropriate in these circumstances.

Whether an "all or none" bid must be low in all areas for acceptance
under the IFB requires an interpretation of the IFB's clauses and
provisions and, as such, involves a matter ‘of law, 1t is not uncommon
for the conclusions of well-qualified lawyers to differ in such legal
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interpretations and, in our opinion, when a prospective bidder
asks for the contracting officer's views on a question of law, as
in the case at hand, the bidder should be regarded as being on
notice of the possibility thatr the contracting officer's views

may not be sustained upon review by other authority, In addition,
the 1IFB indicates a means by which a prospective bidder :can seek to
.. protect himself against a reversal by reviewing officials of a

*  contrasting officer's interpretation of the legal siznificance of
. an 1SB's clauses and provisions, Standard Form 33A, paragraph 3,
clearly requiras that material information furnished ons prospec-
tive bidder be subscquently issued in the form of an wmenduent to
the IFB. When an amendment, effecting the contracting officer's
position as to the conditions under which an "all or none" bid
would te acceptable, was not forthcoming, we believe a prudent
bidder would have been reluctant to rely thereon and should have
taken appropriate steps to obtain compliance by the contracting
officer with the IFB requirement for issuance of an amendment.

We have rvecognized that Standard Form 33A, paragraph 3, imposes no
legal duty on bidders to assure that the contracting officer
follows the prescribed procedvzes (B-169205, June 23, 1970).
However, where a prospective bidder has made no effort to see that
a material clarifying interpretation of 1FB clauses and provisions
given him by the contracting officer is thereafter issued to all
prospective bidders in the form of an amendment, it is our view that
the bidder may be fairly held to have accepted the risk of the
contracting offirur's interpretation not being sustained upon a
review after bid opening.

Since there iz no indication that Miision Van took appropriate
steps to seek an amendment to the IFB, we believe that as a matter
of procurement policy Mission Van may be fairly regarded as having
accepted the risk and consequences of the contracting officer's
interpretation not being adopted by reviewing officials, We there-
fore do not find that an adequate basis hat been presented for
terminating DeWitt's contract for any prejudice which Mission Van
may have suffered by having relied upon the contract’ng officer's
interpretation in the preparation of its bid.

Accordingly, your protest is denied for the reasons shown above,

Sincerely \ours,

PAUL G, DEMBLING

Por the Comptroller General
of the United States
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