COMPTROILER GENERAL OF THE UNITED STATES

WASHINGTYON, D.C. 1014 -
B-177618 Hay 14, 1373 ,.bo‘io
»
Law Offices i

Daniel 4, Roan
5530 VUisconsin Avenue
Chevy Chase, Maryland 20015

Attention: Glade F, Flake, Eaquira
Geutlemen:

Reference is made to your letter dated Mavch 23,
1973, and prior correspondence, containing tha basis
of your protest on behalf of Stewart and Stevenson
Services, Incorporated (S&5), against an award to any
other firm under invitation for bids (IYR) Ho, NOOO024-
73-B-7206, 4issued November 8, 1972, by the Naval Ship
Systema Comnand (Navy), Washington, D, C.

Tha IFB requested bids on an £,0.b, origin bahin
- on quantities of 24 (offer A) and 28 (offer B) main
propulsion diesel enpinea, associated on bonard repair
parts, special tools and engineerinp services and pro-
vided that award would be for one "Offer" only, Tha
IFB provided that the ultiwmate destination was unknown
but that Oaklaud, California, would be conaidered tha
final deatination for the purpooe of bid evaluation,
The transportation data clause fouud on page 16 of the
ITD stated:

TRANSPORTATION DATA: Transportation costs
will be a factor in the avaluation of offera,.
Failure to provide the information required
below will result in offer evaluation on the
heaviest veight(as) and largest dimensions \
of any offar submitted, or on tha basis of

twvo and one~half times the maximum ocquipment
welght ect forth in the specifications, which-
avar is grcater, and TRANSPORTATION CGOSTS

WILL BR DVALUATED ACCORDINGLY,
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The requirod information refarred’'to above 1ncludad in
part, the Uniform Freight Classification (UF() and National
Motor Fraeight Classifiration (NMFC) rate numbers, maximum
unit weight and unit dinmenasions, of ovna loadad axterior
shipping container sthe number of loaded shipping containers
and how many containers could be loaded on a standard rail
car as well as on a truck whose size the bidder was to

supply,

The low bhid, both b&fore and after the addition of
transportation coats, wag found to be submitted by the ‘
Caterpillar Tractor Company (Catarpillar), A "Deternina-
tions and Findingas" was isswed February \, 1973, pursuant
to Armed Services Procurement Regulation., (ASPR) 2,407,
due to the urgency of obtaining the angines for installa-
tion on ships scheduled for overhaul; and a contract waa
awvarded to Caterpillar on February 15, 1973,

On hehalf of 8&S you contend that the penalty pro-
vision specified in the above quoted Transportation Data
ciause should have been applied to the Caterpillar bid
for failure to provide all the information called for
therein and that when so applied, §&£ displaces Caterpillar
a8 the low bidder. In thin connection, you note that the
Catarpillar bid did not contain the applicable UFC and
NMFC rate numbers and did not specify the location of &
private slding or nearest rail terminal from which ship-

. ment would be made, Furthermore, you contend that eval-

vation of Caterpillar's bid must be based upon the cost

of shipping one container per truck as it specified a

20' trueclk rnd ite specifiedllength per container was

over l1l4' «¢ach, In addition, you contend that the freight
rate used by the procuring activity in evaluating the
Caterpillar bid, to support its position that evea with
addition of the penalty Caterpillar ia low, was incor-

regt in that NMFC 120820, sub 6, ($4.87 cwt), should have
been uned and not NMFC 120820, aub 1 and 3, ($2.75 cwt.),
You also contend that the bids ware evaluated on a dif-
ferent basis, that is, the Caterpillar bid was evaluated

in accordance with the weights and dimensionsg listad on
page 5 of the IFB (those supplied by the procuring activity
in the Guaranteed Shipping Weighte and Dimaension clause),
whereas the S&S bid was evaluated in accordance with the
data..S&S supplicd as required by the transportation data
clauge,
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COncarning the Waukesha Motnr.Conmpany (Waukesha)
bid, you contend that it was nonvesponsive becauge it
vas not subnitted on an f,0,b, origin hasis and for
failure tn conplete the IPB's equal opportunity section
found in Standerd Form 33, Furthornore, you state that
even if the Waulesha bid ia respondive it 1s not tha low
bid and, tharefore, . not in line for avard.

/

It 48 reportaed by the procuriug activity that sunffi-
client transportatiovn data was available from the Cator-
pillar bid and from axternal sources to enable an eval-
uation of the bid, In this connection, it is noted that
the Tranaportation Data clause included all the necessary
information, excapt the fyvelight classification numbers,
vhich were raadily availabie from official pubiicationa}
and that Catevrpillar's reference to a 20' truek {8 not
material since under the IFE the GCovernment will select
tha mode of transportation and a 35'-40' txuek 1s stand-
ard and will accomodate two units, Tharcfore, the pro-
curing acitvity reports that the omissions in the Cater~
pdllar bid were considerod minor and were waived in
accordance with ASPR 2-405, which defines a minor infor-
mality or irregularity in 4 bid as a matter of form or
an immaterial warilation from the axact requiremsnts of
the IFB, having no effect or marely a trivial or negli-~

"gible aifact on price, quality, quantity or delivery of

the supplias or performance of the services belnpg pro-
curad, and the correction or waiver of which would not
affoct the relative standing of or be otherwise preju-
dicial to bidders, Consequently, the penalty was not
applied %3 the evsluation, However, it is the procuring
activity's position that even when the penalty 1s applied,
using the applicable rates, Caterpillar remaias the low

bidder.

The parsmount -issue presented by your protest is
whether the penalty provision of the Trannportation Data
clause‘quoted above must be applied in evaluating the
Caterpiller bid, for without its application Caterpillar
i8 clearly the low'biddar. In 42 Comp., Gan. 434 (1963),
this Office hold that while the requirement to submit
transportation data must normally be yregarded as mate-
rial and conplied with fully, the fallure to submit such
data may be waived as a minor informality or dirregularity
when infermation furnished by a bidder 1in lieu of strict
conpliavew wilh the duta rogquirenznt, toracther vith in-
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foermation alrecady available to the Government, is guffi-

clent to accomplish the same purposes which would be

accomplished by strict compliauce with the terms of the

invitation, “The omitted information in that came was

the mode of transportation available at the shipping point.

The decinion recognired that a distinction nust be

dravn batween data which represents o&'relatively free

choice by the bidder and data which the bidder fur-

nishes for '"general information and with respect to

which there 1s no need forxr a bidder to make a choine, "

Since the Govarnment was to select the wode of tyrans-

portation, we held that the failure to furnish such

information must be waived notwithastanding the state- ’

ment in the irvitation that the failure to furnish the :

3

trunsportation data will result inm rajection of the bid, v

Since the omitted information in Caterpillar's bid, aw

well as the truck size, is general information with

reapect to vhich there 1a no need for Caterplllar to

make a choica, the rationale of the cited case applies

and the penalty provision need not be invoked anymore

than the deficient bid in the cited case was requirad

to be rejected, Since in the instant case the trans-
portation data vwvas required for the Government to de-
termine the cest of transportsation to be borne by it,

and since it vas possible to make this determination

on the basis of the information furnished by Cater- '
pilluxr and on the basis of other infurmation available A
to the Government, we would not be justiZied in objecting to
the procuring activity's waiver of any deficiency in .
Caterpillar'a bid., See 48 Comp., Gen., 357 (1968),

We do not agree with your contention that the cited
cases are not relavant because the issue involved was
responsiveness rather than application of a penalty pro-
vision. It 48 our view that since the purpose for re~-
quiring transportation data, that is to determine the
ultimate cout to the Government, is the same here as
in the cited cases, the differance in the sanction for
falling to provide such information is not a relevant
distinction,

Furthermore, we note that absent the application of
the penalty provision to the Caterpillar bid, it remains
the low bid even 1f the MMHPC rate you propose is used,
Therefore, we do not believe our zaesolution of this dis=- o~
puted point iz necesgary, Since ve have concluded that
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Caterpillay was properly determined the low bidder,
protest concerning Waukeshs is academic,

Accordingly, your ﬁiotast ie 39niad.
f

! Sincerely yours,

p

PAUL G, DEMBLING

For the Comptroller General
of the Unitod States
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