
COMPTROLLER GENERAL OF THE UNITED si'ATE:S 

WASHINGTON. o.c. 20.US 

ProsteA EquiP.nt C<lrporatioo 
22 .. 44 33i-d Street 
tong lsl4nd ~tty, New. Yo;r'k 11105 · 

Attantion: .Mrs. R .. L,. Kr~ 
iJ;'esident. 

Gen tl elllen: . 

·January 23, 1973 

Thi• b tri re.ply. t.o ·your. ·telegram dated Nov®lber 20, 1972, &id 
aubs~qu.ent correapond.n~e .. protestirig eh~ awucr of a contract to any 
other firin tmden.- IFlS .. DAAA09..:72.8-.0l60,, issued by th.a U. S .. ·Army 
Am.launiti~n Procurement s.n4 Supp~y ~cy~ Joliet. Illinois. 
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Es•entl&ll.y. you Ct>ntend that'.the action by.f:he Defense Contrs.c:t 
Mminietradon Setv!ce:s, Region,. New York._ tn rendel'i.ng ~ un:f avorable 
pi-ea.ward .urv.-y was the re~lt o~ ccll-u&ion And th• pr~ing activity•s 
deterudft.atton of' nonrespona.ihtli~y WU erro~. lt 1s your position 
that the. pr0curtng aetlvity ~layed delaying-tactics fer the.purpose 
of fraudlllMtly denying· yau « -contract.· Ydu. ·alsp argue that th• reason;. 
given by th• Sais.11 JSU~ituaH Jdministrat:.i-on ( SlL\) f oi-. lt:s denial of a 
certlfieat.e of ~tl9flten¢y (CO(!) ilre giroundleas .and ar~ based upon 
inaccurately tepot'ted inf'erution1 ·nd_aunderstood tnforiu:at:ton and in· 
aceur4t ... coric:::lusion8~ ·it is-~ opinion tll&t th• deetsion by the SBA 
should be ~t'aed. 

Since. -yOur cotteli.pondence in thia mat:t«t' was- l"ecei~ prior to 
cont:ract awal'4 tJr receipt of any.indication tba:t award ws required to 
be .ade pt"ior to resolution tlf 'the protest,_ we transmitted ·copies 
thereof for'corud.dera't:ten by the ~ and SBA... On ~enlber 18 we were 
advtaed ,,,,. th• J.nj.y thilt, eontra~t. il.wQ-ds to o,thet firma. \N!re required 
to ba me.de by·Dec~.2Z., 1972,--'be~su:a.of t:.he !ll'gent need for the 
tteina. and because •~h .aetion Wol.tld .be in the GO\.ernment i5 best interests• 

'notvithstandtng tbe_ protest... On tha~- same. date we were alto advised by 
SIA that nctwitha'tandtng _}'Our .con~entfons it; '\i'o\tld remain fin in its 
refusal to ia~u~ a CQC.; 
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Thil Office clod no-t have authority to eo.rapd SBA to eithet' 
rev:ltw it-• prior deataton or to t:fQpen tbe iaetter on the baa18 of 
n• evidence.. 51 Comp. Gen. 448,.r4.sl (1972). Natther do we reviev 
SBA detuatnattons 1n euch •ttert or ha\te the authority to req1.dre 
the iaalW\ee of a COC. B· 17 5970 ,y July 18. 197i. 

ln view of the f oregoingt we nutt reg.ard the refusal of SSA tQ 
iasue a me a• perauasi'V$ with respect to the compei:enc:y of your 
company to perform the tnat.ant eontt'act, and a1 an affinaati.on of the 
contr..Cti,N officer•• detklllination of noni-etpondbi.Uty.. 43 Comp. 
o.n. 2281(S1963). kcordiqly. your protest against the deterudnation 
of nonr•apona,:i.b!Uty .and tha refusal by SBA to· issue a COC DUSt be 
denied. 

By letter of De~ember 29 t l972 11 you queatioti the validity of the 
determination to prcc~ With the eontr4et award prior to resolution 
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of the protest. In adt!ition, you beUev~ the Arwy e.eted enoneously 
vhen it permitted one of the succ•&sful bidc.tera to ex.tend its bid 
"cepte.nce ti.me for only the sins.Uer quentity ranges sdwrtiiled, there· 
by re1.inqtl18b1ng tha benefit of its lower priee• on the larger quantity 
ranaes. You note that this re11ulted fo the. G()vernMnt paying a higher 
price. •tnee tn otder to obtain the detired quantity it had to award 
a contract at the higher priee bid on th~ 8.Ul&Uer- quantity range and 
then p~eceed to exe~iae tts option to pu~~haae additional quantities 
for the. price bid oa the smaller quantity range,. You contend that the 
Go"lernment .itould have pet11tttted this 'biddei- only to extend the bid. 
acceptance thi.fr for au of the ?:anges. and that doing otherwue resulted 
1n "U1egal menipulatione'' monetarily benefiting this contractor. 

With regard to the decision to proceed nth contrAct award 
notwithatanding your prot~t, we are advised th&t such 4Ction was 
necuaary because the items are urgently req,uir~ in South Ea.t Asia 
and have ken a1signed a high (02) priority designator.- ln tuch, 
cireumatancea. Ar111ed -vices i.r¢eur.-nt a.gu1at:lon 1·407 .8( b~utho­
riz•• the making of a contract aM&rd prior tQ re.solution c>f the protest. 
Whlle you have quaationed whether an urg«tt fteed actually eztsta,, YoU 
have aubdtted no con\l'ine!ing eviduee or argmnenta in support ef your 
poaitton. We murt therefore accept the (02) prlot'ity designator at its 
·face value. 
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'4a to your question regarding the p~oprtety of permitting a 
a1,1Ccaesful bidd$l" to extend ite bid aec-eptanee t.:l.me only far some 
o! the quantity ranges included tn ite original bid• we are aware 
of ~o le&Al 'b$siB for objecti~g to such action. ln this ~onnection~ 
it ehould be noted that the GoverntMnt has no enforceable. right to 
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.n atention of the acceptance p-erf.od,. and it th~refore .does not 
relinquiah any rlght or benefit in s.~cepting an otensiOfl on only 
part ~f the bid. Moreeover, to have a.cted otbentiee in the instant 
ca1e '1'0111d M.ve subjected the Gove:rnmen t to the d.ak of losing thfi 
benefit of tht>ae. bid prices at which award was lllade for the quantity 
of items finally purchased. We therefore find no basis in your letter 
of December 29 for questioning the agency~s aetions in avarding the 
contract in this case. 

Very truly yours, 

For the Comptroll~ General 
of the United States 

•. 3 -

·:·;_ : . .. 

. .... 

:.· · .. 




