
COMPTROLLER GENERAL. OF THE: UNITED STATES 

WASHINGTON, c.e. 20548 

Annt • Fox, Kintner• Plotkin 
and Xshn 

Attornep at Lav 
1815 H stMet, N. 1f. 
WUhington1 D. C. 20000 

Attention: Matthew s. Perlman, Bsq. 

Gentlaen: 

Further reference 1• 11$de to your letter dated October 25, 
1972, and llUbseqµent conespondence, pl!1)teating on bebalt ot IMS 
Incluatriea, Inc. (KMS21 against ward tQ Progiahll1ng Method.a. Inc. 
(!MI) under RFP 5-7&:>~/715- (RFP-715) issued by the Goddard Space 
:ru.pt Center ( GSFC), National AerGQ&Utica an.d. Space Administra-
tion (NASA). · 

The abQve-rderenced sollcita.tio~ was· tor nonper.aonal aer­
Vice1, utilising profeaaiona.l. and nonpretesi;ian&l.. flkill• aasooi­
ated with de.ta. procestdng• needed tor operation ot the· National 
Sg&ce Science Data. Center (NSSDO) •. Die BfP ~lAted award ot 
a con-plus-award-tee contract tor a period ot two· years. com· 
meneins Ja:nu.sry l~ l<J73, with ltl additional. oae-•Je&r ~nlion 
aTailabl-e to the Government. 

Ha and. IMS {the 1.netal'bent contractor) WN among eisht firms 
which au.bmitted propose.la on the cloail'lg date or May l, ·1972. The 
~S&la were then ev&luatea. by a Sovce En\luatien Board (SB) 
under criteria eftabll1hed prior to iuuuce o~ the RFP. Written 
and. oral d11cu.aaions were conducted with the au otterora, includ­
tns Bil and 1MS1 considered to be Within a CQDSPetltive range.. Pro­
poaal revision• aubmitted as a result ot these diacusaiCIUI we.re 
a.J..ao· evaluated by the SES. 

In its :report or August 17. 1972,, thtii SEl3 concluded that !MI 
vas the beat qualified teelmi~ and IMS vaa nex.t best. The 
scores of IMI and IMS,. while mbatantielJ.¥ higher than the tour 
other o:tterors in the ~titive nnse. were so cl.oae to each 
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other that the two fi:rms were considered relativel7 equal techni­
cally. However, IMS' s estimated costs and ceiling exceeded those 
o~ BlI by a significant amount :tor the anticipated th:ree•ye&l" lif'e 
ot the contract.. 

On August 22, 1972, the SiS's oonelusions were. presented to 
the GSFC Director Who, acting as selection ottieial, aelect·ed Ha 
tor award since its propoaal was superior· in all respects and its 
overall estimated coa~a were the l.owest. !he sel.ection vu llmOW'lced 
0n August 24, 1972, and upon its requeat,. IMS was debrief'ed at GSFC 
tbe tolloving day. 

It is a&dnistrativel:y reporte:d: 

"The asrc Contracting otticer did not aubmit a 
notice of intent to make a aervtce contract,, standard 
Form 98, to the Department of' Labor pr.tor to 1nit1atil'lg 
this procurement since hi1 recent experience in filing 
notioes tor procurements at OSFC involving sim:t l a.r job 
skills led bUl to conel.ude that no d-etermination waa ap­
plicable. In fact, a Category B :respol1se, indicating 
that 1 As of this date, no wage determination applicable 
to the specitied.locality and classes of senice em­
ployees has been made,• had been returned two :rears 
earlier in reaponse to the prior procurement. ot the 
disputed services now being performed by IMS. Further, 
a.pproximate~ one year before the present. SQUcitation 
was issued, the Depariment of Labor bad~ by letter 
dated Febru.a.ey li 1971 * * *, ad.Tiaed GSFC in eonnec-
tion w1 th another proeurem.ent that progrmuuers, writers, 
clerka, and secretaries •***are ®t aeniee anployees.'" 

Theretore, the solicitetion and submission r4 P?'¢.POaals, $Ubae­
quent negotiations, evaluation of proposals, and sel.eetion of the 
intended contractor under mfP .-715 were a.U conducted.in the abaenee 
ot e. wage determination by the De~)tt of Labor ~e-r tbe Service 
Cont:ract Act .o£ 1965, 41 u.s.c. 35])!:51yt1970). How'ever. on Auauat 25, 
1972, the Department of Lsbor issued Wage Determination Jo. 72-118, 
prescribing mnimum hourly wages and fringe beneti ta tor certain 
classea of keypunch operators, sec:reta.:rlea., stenographers, ty,piBts 
~ computer operators in a geographic area which includes OSFC. 

- 2 -

963 .... 

l 
! . 
r .. 
:. . 

j:. 
! . 

I 
i 
I 
~-
I 

l 
I 

: .. ·: :.· . ·. 
I . : 

1 . ..: . 

t:-" '. .. 

i"" ! 
: .... . t" .:·."" 
k.:·'.:·· .. · 
f .. : .. - : ...... 

t:. ~ .. : ~· : 
, ... 
i· (. . . 

t: . 
l 
~ . 

t>·. 
[· ·-·. 
1.· . 



B-177317 

On October 25, 1972, you. protes-ted to tbis· Ottiee in light ot 
your understanding that the Department or .Labor 'Was taking the posi-· 
tion that the vege determination must be made a.pplicab1e to the in­
stant procurement. Under tbeae circumstanees, the contract will 
require the ~ of" wages. different frcm those \tpQn which the 
evaluation of proposals was made. Therefore 1 you uaert:. NA.SA shOUld 
be reqtdred to amend RFP -71.5 to incorporate the wage detel'!dnation, 
and the contra.ct should be awarded en the basis o.f an evaluation of 
revised proposals received the~:r.· 

»:I' letter of October 'Zl, 1912, the Departtuent of Labor adYised 
NASA that 1n the former•·s opinion the eon~ contemplated by RFP 
-715= 

"* * * is one which h$8 as its prlncipel. purpose the 
tu:miabins ot M?'Vices through the l.18e ot .serv.iee 
employees, and as ·au.ch is mtbjeet to the Service 
Contract Act. * * * Wage Detemination No.. 72-·llS 
* * * would hav$ application to this. contract~ and 
should be incorporated therein .... 

!he Solicitor ot Labor reiterated tb&t position in a letter to 
our otfice dated November 15, 1972, which eon.eluded: 

'\'he request at IMS Industries, Inc-., that NASPt. 
entertain reviaed pro:po8$1.a on the basis of an am.ended 
!FP is a matter within the jurisdiction o'f the con­
tracting agency and it YOU1d be 1na.ppropriate tor the 
Department of Labor to otter ~ eamnent relative to 
that request.." 

In view of the foregoing, and of certain amendments to the 
Serv1.ee Contract Aet which were enacted subff'lUent to i.aswmee ot 
the RFP end ree~ipt of' proposals,. NA&\ decided not to ccmte·st the 
Department of Labor's assertion that -a wage detemnation could be 
made mendatoey' for application§ late in the procurement proce·sa. 
AeeordinsJ.lr, NASA waived the provisions ot ·section 12.1005-3(11) 
ot its Procurement Re·gulation and agreed to ineOrpo:riate Wage Deter­
mination No. 72-ll.8 in the contract awarded tor the instant procure­
ment. 

However,. it is NASA ts position tbat a recom,petition is not re­
quired. since the original selection rationale (that PMI ottera the 
highest technical qualification at the lowast estimated cost) re­
mains valid after consideration of the higher ~ rate• re·quired 
by Wage Determination No. 72~118. 1hls position is based upon the 
tact that, after the present protest was filed, IMS and ll.fi :provided 
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aep&r&te proposal.8 to provide services pending reSQlution at the 
protest. Adjustments we:te made in eacb ct· theae proposall tor the 
wages required to be :Pfti.d under Wage Determination Ho .• 72-118, both 
as to classified employees and other employees 'Wh0$9 wages bad to be 
contonied to ·those o~ the classified emp-layees. From tile revised 
wage schedules proposed by IMS and Bil• KASA prepared cost estimates 
showing the aQJuatments neeeuaey to incorporate the wqe deterra1na­
t1on .. into each firm' a proposal. .. 

?IA.BA• s estinlate relating to EMs• s propo:sal waa furnished :you,. 
and by lette:r ot December 19, 1972, you contended that the estimate 
we.a in eno~. In. support of thia contention, you attached schedules 
abowing the ~t o~ the wage determination upon bo-tb elasaified em­
ployees and non ... protessional service emploY"eea whose wept were con• 
formed to those of the classified empl.O)tees. Upon uamination of 
your letter ot December 19, lVT21 and its attaclwmta., lfA&\ agreed 
ita initial estimate was in error and acoepted JOUr cs.lculations.. 
NASA then recalculated the ett~t of the wage determination upon 
!MI•a proposal :ln precisely the same manner as shown in Attachment A 
to }'OUl" lette~ of December l9i 1972.~ 

NAM' s ~aed cost estimates show' that :tor the tbree"",.ear 
period of the eontract, IMS •s total estia4\ted colts aee&d those of 
PHI bT more than $650jooo~ OVerhead and ·General and. Admin1atrative 
expense (a&A.) rates in existence bef'ore tbe adjW1tmente ~or the wage 
detel'td.Jl&tien were used in calculaUng the eoat est:t:matea. In this 
connection, you have stated (exclusive of proprletc7 into.nation): 

"Under XMS• a aeeounti.tlg qatem •. the increase in 
wages required by the Service Contract Act applica­
bility has the ettect or !ncream.n@: the base against 
wbi& overhead costs 1llUSt be spreed.. !his au.tome.ti• 
cal]¥ decreases. the OV"e:rhead rate. We have Qdea.vored 
to caleulate this &!crease but we have :tcund it impoll­
sible to do so becau:Q the rat.em· in question, both over­
head and G&A, have changed since the· p.r()l)O.al vu sul)­
mitted tor a variety ot reasoM which haVe nothing te 
do with the applicability ot the Service· COntraC?t Act .• 
Giving our cur.rent. overhead and G&A rat.es applicable 
to this wont. would be -1.sleading because we c81'lDOt 
attribute the M.l drop to the ·Service: Contract Act. 
It suffices to 8aY' that if' we submitted our revised 
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propoaal to4A7 11 the: Q'V&:dutd '.ta~ lt0¢1.d b& * * * lower 
tbm tu on.~ ~ 1et ~ in ti.. ~'1. •d 
the G&A. :rate wuld. be * * * et that set torth in ~ 
~.1• 

..... •.• '1 ·. : 

Hoftffl', e.f8fl-. the~ owJ!lhe$4 &\'ld a&& ntes yw ~ 
ae qplied, De's ett1mate4 coata still uoeel ~of PMI~ 

Fram~ review ot tM ~~ . ._ mtt ~with WASA!s. ew.w­
clulion that "tbe Nlative cost posi ti-® of the two finna te:MiXll 
••nntia.Uy ~ b7 the ~~tion ot ~ Detemination 
11-US. n and that the ra:tiosale for the initial ~ii?n Qt PMI 
thel!etore ~,. vlU.id. A~agiy, \ftl ® not b.~e;ye. BASA. ha$. 
abUM4 the diftretion ccmmitted to it in 4aoliniug to $011.oit :re• 
'flled ~a.U, and your ~t-eS.t ~t be 4enied. 

{ 

In ~ ·thi& ~8101'1 t• a1'e ~ --. ~t c~t1t.1cm 
ill tt.e selection o: a ~or· ~ be baMa: en tn. 4i~em 
~ttd to e.ppl1 in actual pen;~ .. We do no.t ~ntJ.11 f.-avor 
decidillg the competition on arw :mhel' basia. It hU: bt.en our position 
that the order· ot bid&lnt t.4hould \;le ~ QtJ. 'f)ri.fl41Ul ~ using the 
1'Bitl rat.a Which 1fll1. ~ ~. It ia nozr4a:Jly n.o;. ~r to 
ani.ve at 1rice• '®4er mw 1'a£Q ra.a b.1 ~&JQlating h'om tbe prices 
Umitted ~:r the old rat.ea. R~. in tbia --~ the ~ral 
approaeh aa=.ot be talten ~e fit tbe -~. of tbe ~ 
to the sem.ce ~ Mt, the Ut't&Uti~ip&."4. ~ in ~t ot 
Lel>o:r poller. e.u4 tlW unt4C~l• 4elar which. 1'0lil.4 tta~ t~ a 
. nlOlUitation U4 ·ecaplet• ~i• Qt .Gften.,, 

V&.'t'f' •tUly ~a-. 

PAUL G. DEMBLlNG 

~clii~-C~lle:r Qeael'Gl. 
. ot the trni ted $tat'&8 
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