COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548

DEC 29 ©72

Attomeys at lLaw
Waghington, D, C.

Attention: Matthew S, FPerlman, Esg.
Genilemen:

Further reference is made to your letter dated October 25,
1972, and subsequent mmspondeme, protesting on behalf of XMS
Industries, Inc., (KMS), againat sward to Progrenming Methods, Inc.
{MI) under RFP 5.75035/715 (RFP-715) issued by the Goddard Space
mmz Oent);er (csFe), Hatioaal Aeronautice and Space Administra-~
tion (NASA).

The abow-refmceﬁ golieitation was for nonpersonsl ser-
vices, utiliping professionnl and nonprofessional skills associ-
ated with data processing, needed for operation of the National
Space Bcience Data Center (NSSDC). . The RFP comtemplated eward of
a cost-plus-award-fee contract for a pericd of two years, com-
meneing Jamary 1, 1973, with an additiena.l one-year extension
available to the Government,

BMI and XMS8 (the incumbent eontractor) were smong edght firms
which sutmitted proposals on the closing date of May 1, 1972, The
pruposals vere then evaluated by a Source Tvaluation Board (£EB)
undexr criteria established prior to iasuance of the RFP. ¥Written
and oral discussions were condncted with the six offerors, includ-
ing PMI and EMS, considered to be within a competitive range, Pro-
posal revisions submitted as a result of these dizcussions were
also evalusted by ithe SEB,

In its report of August 17, 1972, the HEB conciunded that PMY
wag the best qualified technically and XMS was next best, The
scores of TMI and XM8, while substantislly higher then the four
other offerors in the competitive range, were so close to each
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other that the two fimme were considered relatively squal technl-
enlly. However, XM8's estimated costs and celling exceeded thoge
of MI by a significant smount for the antieipated three-yeer life
of the contract,

On August 22, 1972, the SEB's conclusions were presented to
the GEFC Director who, acting as selectlion official, selected RMI
for award since its propossl waz superior in &)1 respects and its
overall estimated costs were the lowest, The zelection was ammounced
on August 2k, 1972, and upcn its request, XMB wae debriefed at GSFC

the following day.
It is administratively reporbted:

“The GSFC Contracting Officer did mob submit &
notice of intent {o make & service contract, Standard
Form 98, t0 the Department of Iabor prior to initlating
this procurement since his recent experience in filing
potices for procurementsz at GEFC involving similar job
gkills led him to conclude that no determination was ap-
plicable, 1In fact, a Category B response, indicating
that 'As of this date, no wage determination applicable
to the speeified locality and c¢lasses of sexvice em-
ployees has been made,? had been yeturned two yemrrs
earlier in respimse to the prior procursment of the
disputed services now belng performed by X8, Further,
approximately one year before the present solicitation
wae ixsued, the Department of ILsbor had, by letter
dated February 1, 1971 % ¥ %, gdvised GIFC in connec-
tion with another procurement that programmers, writers,
clerks, and secretaries '# #* ¥ are not service employeea,'"

Therefore, the solicitation and submission of prepogals, subse-
quent negotiations, evaluation of proposals, and seleetlon of the
intended contractor under FEFP ~715 were all conducted in the abaence
of & wage determination by the De ent of Labor under the Service
Contract Act of 1965, 41 U.S.C. 3513-57%1970). However, on Auvguet 25,

1972, the Department of Lebor issued Wage Determination No, 72-118,
prescribing minimm hourly wages and fringe benefits for certain
classes of keypunch operators, secretaries, stenographers, typlsts
and computer operators in a geogrephic avrea which includes GSFC.

963

S,




B-LT7317

On October 25, 1972, you protested to this Office in light of
your understanding that the Department of Labor was teking the posi-
tion that the wage determination must be made appliceble to the in-
stant procurement, Under these circumstances, the contract will
require the payment of wages different from those wpon which the
eveluation of proposals was mede, Therefore, you assert, HASA should
be required to amend R¥P -T15 to incorporate the wage determination,
and the contract should be awarded on the basis of an evaluation of
revised proposalg received thereynder.

By letter of October 27, 1972, the Depariment of Iabor adviged
NASA that in the former®s opinien the contract contemplated by RFP
~T153

"x ® ¥ ig one which has as its prineipal purpose the
furnishing of services through the use of service
employees, aud as such 1s subject to the Service
Contract Act, * # ¥ Yage Determination No, 72-118

* % % wonld have application to this contract, and
should be incorporated therein,™

The Solicltor of labor reiterated that position in a letber to
our Office dated November 15, 1972, which concluded:

"fhe request of KMS Industries, Ine., that NASA
entertain revised propossals on the basis of an smendsd
RfP is a matter within the Jjurisdiction of the con-
tracting agency and 1t would be inappropriate for the
Department of Labor to offer any comment relative to
that request,™

In view of the foregaling, and of certain amendments to the
Service Contract Act which were enacted subsequent to issuance of
the RFP and receipt of proposals, NASA decided not to contest the
Dapartment of Iabor's assertion that a wege determination could be
made mendatory for aspplication se late in the procurement process.
Accordingly, NASA walved the provisions ef aection 12.1005-3{ii)
of 1ts Procurement Regulatien and sgreed to incorporate Wage Deter-
mination No. T2~118 in the contract swarded for the insgtant procure-
ment,

However, 1t is NASA's position that a recompetition is not re-
quired since the original selection rationsle (that PMI offers the
higheet technical qualification at the lowest estimated cost) re-
mains valld after consideration of the higher wage rates required
by Wsge Determination No, 72-118, Thnis position is based upon the
fact that, after the present protest was filed, XMS and PMI provided
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separete proposals to provide services pending resslntion of the
protegt, Adjustments were made in each of these proposals for the
wages required to be paid under Wage Determination No. 72-118, both
a8 to clmesified employees and other employees whose wages had to be
conformed to those of the classified employeeg, From the reviesed
wage schedules proposed by EMS and PMI, FASA prepared cost estimates
showing the edjustments neceszzary to incorporate the wage determina-
tion into each firm's proposeal,

NASA's estimmte relating to EMS's proposal was furnished you,
axd by letter of Degember 19, 1972, you contended thai the estimate
wes In error., In support of thie contention, you stiached schedules
showing the impact of the wage determination upon both classified em-
ployees and non-professional service employees whose weges were cone
formed to those of the classified employees, Upon exsmination of
your letter of December 19, 1972, and its attachments, NASA agreed
its initial eztimate wag in error snd aceepted your caleulations,
NABA then recalculated the effect of the wape determination upon
MI's proposal in precisely the same manner as shown in Attachment A
to your letter of December 19, 1972.

NABA's revised cost estimates show that for the three-year
period of the contract, XKMS's {otal estimated cosgts excead those of
PMI by more than $650,000, Overhead and Genersl and Administrative
expense (GSA) rates in existence before the adjustments for the wage
determination were used in caleulating the cost estimates, In this
connection, you have stated (exciusive of proprietary information):

"Under KMS's accounting system, the increase in
wagese required by the Service Contract Act epplica- -
bility has the effect of increasing the base agninst
which overhead costz must be gpreed. This sutomabi-
cally decreases the overhead rate, We have endeavored
to caleuiate this decrease but we have found it impog-
sible to do 80 becsuse the rstes in questlion, both over-
head and G3A, have changed gince the proposal was sub-
mitted for B variety of reasons which have nothing to
do with the applicability of the Sayviee Contract Act,
Giving our current overhead and G&A rates applicable
to this work would be mislending because we cannot
attribute the fyll drop to the Service Contract Act.
It suffices to say that if we submitted owr revizmed
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proposal today, the overlnad reate would be ¥ * ¥ lower
than the overheed rate seb forth in the propossl aud
tms&argte would be * ¥ # of that get forth in the

However, mmm reduced overhesd and GLA retes you suggest
are applied, 1MB's estimated comts ptill exesed these of PMI.

From our yeview of the record, we must sgree with HASA's come
elueicn that "the relstive cort positicn of the two flwms vemains
umﬁimy unthanged by the isocrperetion of Wage Detemuinatien
724118," and that the ratiomale for the initia) selectiom of PUI
therefure renrins valid, Aceordipgly, we 4o not bHelieye NASA hasg
svused the diseretion ecommitted to 1t in feclining to solielt re-
vised proposals, and your probest mast be denled.

In renching this decision »e wre sowbely aware thst competition
in the selection of a coubractor should be based on the ¢ircumsbances
expocted to apply in actusl performancss, We do bt ganerally Pavoer
deciding the competition on any other basis., Ib s beex our positiocn
that the order of bidders should be boased on prices ecupubted using the
wege rabes which will acbually prevsdl, It iz nozmally not proper to
arrive at prices under vew wage rates by extrapolating fron the prices
submitted under the old ratex. However, In this case, the general
approach carnol be taken bedamine of the enaciment of the smsndoeats
to the Service Coutract Aet, the unanticipated change in Department of
Labor poliey, snd 4the wmoceptable delsy which would result from o
rvagolicitation and complets reovaluation of offers.

Very traly yours,

PAUL G. DEMBLING

BN pomprroller Gensrel
cof the United Stabos






