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. COMPTROL.LER GENERA.L OF THE UNITED STATES
WASHINGTON, 0.C. 20843

-176967 - L AUG 2 1973

Kr. Samuzel W, George v
Chief, Operations Accounting Branch

Offfce of Financial Management

EBational Institutes of Health

Bopartment of Health, Kducation, and Welfare

Dsar My, Oeorges

This is {a response to your latter of June 27, 1972, addressed
ts our Transportation and Claims Division, requesting a decision
88 to whother eextifying officers at the Rational Imstitutes of -
Baslth (NIH) may certify for payment a room rental tramsient tax
fseluded {a {nvoices sub-it.ud by 'lhl Uniud Ion of mru.,

Bethesds, Maryland, -

‘ © - Om Jamuary 23, 1971, WIN awarded contract Ne. NIH 71-3644 CC, -
to the Chevy Chase Motor Lodge to provide housing and sudaistemce
for cutpatient participants in WIN's Leukemia Pregram and 2
.. parsats er guardians from January l, 1971, through Decemder 31, un. e E
‘ The eontract wes medified effective June 5, 1971, to {mcorporate V. =~ :
" the chamge of name agreemsnt in which the corporate name of tho T
oontractor was changed from the Chavy Chase Mstor Lodge to the -
_Uaited Inn of America. In addition, on Jasuary 13, 1972, the e
" terms of tha contract were modified to extend the period of the

ceatfact through Pedruary 29, 1972.

\ - 3y comtract Mo, NIH 72-C-466 CC, WIH awarded & subsequent
eontrast ea February 8, 1972, for the peried of MHarch 1, 1972,
threough Decembar 31, 1972, to the United Ixm of Americs, the terms
of vhich are {dentical to those of the pravious comtract.

Sestion 84-33 of thn Hontgmry County [xarylng] Coda 1965
prcvf(u in part as tollovu

]

lrh
PUBLISHED DcCISION
53 Comp. Gen.(o?
RIS HPE AR e R B e W R RS

T s — o e o

-q-é-ﬁ-*f-b-&/#ﬁog 189 :_M___'.__ o




ey

. 8¢ There i{s heraby levied and imposed on each
and every transient a tax at a rate of three perceat -
of the total amount paid for room rental by or for any
such transient to any hotel, motel or other similar
place providing sleeping accommodations after July 1,

b, The following words and phrases when used
herein shall, for the purposes of this tax, have the
- following meanings, except where the context clearly
I - {ndicates a different meaning: '

(1) Transient: An (sic) person who for
say pariod of not more than seven consecutive days
obtains sleeping acooamodations, either at his own
axpense or at.ths expanss of another, in any hotel,
motel or other gimilar place providing sleeping
accomaodations for vhich a charge is made,

* * Ok * %

.. Ce . Evety person tcl.dvin; ‘any paymnt for too. _

rental with raspect to which a tax {s levied shall -

collect the amount of tax hareby imposed from tha ..

transiait on whom the same is levied or froa the .-

person psying for such room xental, at the time

payment for such room rental {5 made,’ The taxes I
- required to ba collected hersunder shall bs deemed |

to.be held ia trust by the person required to collcct

the same uutil rulttcd as hcreimftcr nquired. SR

o e w S

In thdr 1mroicu subaitted to NIH, United Inn af Anerica included
the room rental transfient tax imposed by section §4-3) of the
¥ontgemery County Code on those individuals furnlthed housing and
subsistence after July 1, 1971,

First, {t mst be dnttmined whcther the inpositlon of the
eounty tax imfringes on the Govermaent's constitutional imzunity
from state and local taxetion, It has been the consistent position
of our Office that the applicability of the doctrine of sovereign

{oprmity rests upon a datermination as to ‘the {dentity of the
taxpayer upon whoa the legislsture has placed the legal incidence
of the tax. . The Fedaral Govermmen: is exempt fxom the payment of
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xeasona by 32 Comp. Cen. ss"(um).

e .l s e, N

LU o T N P P r e
S T T O S K B R R O N I e TR LN e +2)

- e NS s L R AT RO R

“ AN

a auu or loul tax only 1f it {s abovn that the legal fncidence

of the tax falls directly on the Gg¥ernment or an instrumentality
thereof, (See 51 Comp. 68 (L971);- mdlfhd for other

In tha prumt situation, it 1s appaunt from the abova-cited
provisions of tha Montgomery County Code that the County Council
has imposed the legal {ncidence of the transient tax directly upon
the transient, and tha responsibility for the collection of the
tax upon the owner or operator of the motel. The transients are
gelither employaes of the Government nor its agemtsy they are merely
beneficiaries under the contracts, The relationship between the
Govermment and the transients, as created by the contracts to
provide for their housing and subsistence, is insufficient to
effectuate a shift in tha burden of the tax diractly to the
Covermment. .Consequently, the transient tax {s an indirect tax
en the Faderal Covernment and the Government would not be exempt

frem the paymnt of such a tax pursiant to the theory of sovereign
,i-mnity. ’ . :

lobwitluunding the- hct uut the Govcrmnt vould oot be

" {mewne from the tax ia question, the determination of whether the
Baited States nut reimburse United Inn for the transient tax

depends upon: the provisions of the contracts awarded to Uniud Iun.

loth mtracu coatain the follawlng provisions o

hderal., Suth and Incnl 'l'axu S

: Kxcapt &3 may bo othenrlse provided in thls oontract,
the contract price includes all applicable Federal, _
State, and Local taxes and duties. : s

© 8ince -the contucts contain no clause providl.ng for the payment

of any taxes in excess of those stipulated in the contract price,

‘the abova-quoted provision,which limits payment to those taxes as

{rclyded in the coutract price, 15 c.ontrolli.ng. Cf, 41 Comp. Gen,
7197(1962). ' .

In &ddlttoa, 've have been informally advised by the Assistant
County Attormey for Montgomery County that a rocm rental transient
tax wes imposed by resolution No. 6-303 effective July 1, 1967,
&nd rémained in affect wntil July 1, 1971, The tax impozed by
resolution was identical in form %o tha 1971 codification except
for the percentage rate, " Since & transient tax had been in effect
in Hontgomery County from 1967 to the present time, there {s nmo
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buls to c.oncludc that United Inn was unawvare of the tax at the

time {t entered lnto e{ther of- the two contracts in question,

Agcordingly, certifying officers are without suthority to
certify for payment to United Inn room rental transient tax as
focluded i{n {nvoices submitted under the contracts.

However, our Office would havae no objection to the {nclusion
of a provision {n future contracts awarded by NIH to motels
located {u Montgomery County, Maryland,which would obligate the

Government to pay the transfent tax applicable to those indfividuals

provid&d housing and subsistence as bmeftclarlea under future
similar contracu.

Sincerely yours, -

Paul G. Dembling

For the Comptroller General
' of the United Statas






