COMFIWROLLER GENERAL. OF THE UNITED STATES
WASHINGTON, D.C., 20548

Adpril 20, 1973

50? "

lallorn, Conner & Cuneo
1625 K Street, I,
Wachington, D,C, 20006

Attention: WVilliam J, Epriggs, Esquire
Gentleman:

We refexr to yowr letter dated Beptember L, 1072, and subscquent
correspendenca, vritten on behalf of Vabash Tape Corpsration (WiC), in
vhinh you protest the reard of any cantract uwider solicitation o,
FPA-R-28054-A~0-2u72, insued by the Federal Supply Sorvice, General
Bervices Administration, The solicitetion was issued cn August 1,
1972, and requested bids for furnishing electrornic daias processing
tape (herein called "tape"), to cover the noymil supply requirementa of
using agencies for wn annmal period cormencing Mareh 1, 1973, and
terminating February 28, 1674, Pursuant to a determination of ureeney
made by GSA on February 22, 1973, a contract wes avarded despite the
pending protest, VIC did not submit a bid on the subject solicitation,

In your correspondence, you assert o number of bmses for the
protest, which include the following:

- Lo W # % any contract avardad wnder subject II'B
vould be unenforceable dus to lack of mutvality,

II, # % % G3A estiraten contained in subject IFB
wera misrepresented by GSA,

III, # # ¥ IIC's status oo e prospective bidder on
pubject IFE has bean preJudicaed by Governument
anctions on WIC's current GGA contract end gll
bidders hWsve been prejudiced by the defoctiv
II'B, :

In coneidaration of this protest, the following two provisions of

the JFB, under Special Provisions and Schedule, recpectively, ore
particulorly ralevent:
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of a requirements controct.
type contracts are volid centracts. - See

T, HCOPE OF CONTRACT;

() This invitation provides for the normal supp
requivements of' a1l Fedural ngencies (except the Genate,
the Housc of Represeptatives, the Architect of the
Capitol and any activities under his direction and the
U, 8, Postal Service), including wholly-ovned Goveri-
ment corporationg, end the Government of the District of
Columbia, for delivery within the 49 States (excludes
Masks) and Washington, D of Size II tapej and for de-
Jivery vithin the 49 contiguous Stotes (excludes Alaske
and liswvnii) and Washington, DC of Bizes I, III, IV and V
tapes, and resulient contrects will be used as primary
sources for the articles or services listed herein,
Articles or gervices'will be ordered from time to time
in such quantities an Moy be needed to il eny reowire-
ment determined in accordance vith currenvly anpiicable
procurcrent und supnly vprocedwras. As it iu impossibple
to determine the precige quantities of different kinds
of articles and servicus described in the invitation
that will be needed during the contract term, each con-
tractor vhose offer is nceented will be obligated to
deliver all nrticlcs ond servitass of the liindz con-
tracted for that nayv be ordered during the contract
term, EXCEPT: (Underscoring supplied.)

* * * * *

LCSTIMATED BALES,=~ The figures in the first column
show previcus purchases for the period Murch 1, 1971
through Fel ruary 28, 1972, vs reported by the previous
contractors, or estimates of anticipated volume vhere
the item 18 new or ite coverage of primary ucers has
been extended, Ko muarantea is given that anv ocuanti-
tion vill be purch:ted, Tono ubsence of sucn a fipgure
indicates that neoither reports of previous purchases
nor estimates of requirements nre avallable,

Although 5\ has discussed in i%s report several types of contractusl

arrangements to demonstrate that the procurement srrangement called for
in the IFB is valid regerdless ol its characterization as to type, we
believe that there is no doubht that the arrangement contcmplated was that
It is beyond question that "requirements"
Wravley v. United States, 95 U.S8,
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168 (1877)s 37 Comp, (len, 688 (1958), Buch contracta are valid under
the theory that where one party egrees to let anothay party fill its
actual requirements during a certain period, and ths second payty
agreens to £ill auch requirements, these promises copstitute a valid
conuideration, Bee B-158239, March 11, 19563 1A Corbin on Contracts
1563 Williston on Contracts, Third Edition, 8uction LOHA, It is your
contention, however, thot eny contract avarded under the IFB would be
unenforceable for lack of mutualdty because the IFB conkains the
clnuse, "No Guerentee ic mivan that any quantities will be purchased."

You argue, citing \!illard,.Sutherland and Cerpany v, United States,
262 U,8, 489 (1923), thet inclusion of the 'no guurantee" cleuse negates
eny obligation by the Government to purchase any definlite amownts of
tnpef thus rendering the contract wnenforceable, You ctate that use of
the "no guarantee" lunpuage creates on anomaly in that, "on the one
hand, it would appear that a valid and enforceable reowdrements type conw
tract exists) and on the other hand, this intent is negated Ly express
lenguage which states that nothing nay be purchaged," In support of this
proposition, you also rely on Updike, Trustee v, United Rtetes, 69 Ct,
CL. 39% (1930), “he contiract involvad in that case proyvided that the
contractor shell furnish coel "as ray be ordered' sand "purchase of a
definite quantivy is not guarantecd." You point out that in Updike, the
court detiermined that a contract witich included the words 'purchase ol
e definite quentity is not guaranteed" was unenforceable for lack of
mutuality, You point out that with reference to the "no guavantee"
Janguuge the court steted:

Xf this ctatement means what is says, we arc unavle to
gee how the Governvent was bhound to tuke any definite
quantity, since it was distinetly understood that the
rurchase thereof vas not puaranteed,

Id. at 405, The court reanoned thot some neening hed to bs given to the
"no guerentee" cleuse, and thet it had no place in the contract unlesc
it ves there golely Tor "the purpose of ruking it cleer thot the Govern-
nent did not wgree 1o tuke any definite amount." Tnerefore, the court
held that the contract vres uvnenforceable,

You maintain that the same reasoning epplics with respect to the
longuage in the subject IFD., You atnte that “/T/he 'no gunrentee'
lanpgusgs must be given nome meaning end the only purpose for which it was
included in the contract was to reke it clear that the Government does not
agree, in the language of the Updike case, 'to take eny definite omount,'"
You therefore urge that eny controact cwarded unier the terms off the in-
stant IFB would be unenforceable for lack of mutunlity.
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While, of courpe, we do not question the validity of the reasoning
applied by the court in reaching its decision iy the Updike case, we do
not belipve that reasoning is applicabls to the situation here, It is
a rule of contract construection that the intent and meaning of a cou-
tract arc rot to be determined by the consideration of an isolated
section or provision thereof, but that the contract is to be congidered
in its entirety and each provicion is to be conatrued in its relation
' to other provisions and in light of the general pwrpoae intended to be

accomplished by the contracting parties, 46 (omp, Gen. 418 (29356).

{ . .

Under the "Scope of Contract" provision of the subject IFB, it is
stated that the "invitation provides for the normal supply requirements
of all Federal agzencies” (with certain exceptions not here portinent)
atid the "resuwltant contrauvts will be used ts primary sources" for the
tapes lioted therein, In addition, it is provided that the tapss 'will
be ordered from tims to tims in such quantities as may be needed to ..
£ill any requiyement determined in sccordance with currently appliecablie
procurerment and supply procedures.” In this connection; section 101-26,401
of the Federal Property Manogement Reguletions (FPMR) provides that "All
executive agencies shall procure needed articles and ‘services from Fed-
eral Supply Schedule contracts in accordance with the provisions of the
appropriate Federal Supply Schedule" and FPMR 101-26,401-1 provides that
"Federel Bupply &chedules are mandatory to the extent specified in each
schedule," The applicable FBS, FSU Group Th, Part ¥XI, Electronic Data
Processing Tape, ecntains lenguage "identical to that contained in the
"S8cope of Contract' provicion of the subjcev TFR, Tnerefore, as the
court said in Harvey Ward Iocke v. United 8hetes, 151 Ct, CL, 262, 266
(1950), another lecding cooe on requirenent type contracts, mutuality
is.not lacking where there is the “reasonable expectation by both
parties that there will be requirements on vhish the bargain ic grounded.”
Algo, sce United Btatos v. Purcell Envelove Go., 249 U,8, 313 (1919),
vhere it wap held that the contractor's expzctution of bunriness was
substantiel and in cffect this wos the contract consideration; and the

- Ineke case, sunra, vherein the court noted that the contractor's chance
of obteining avards of some of tho Government's requirements "by being
in the schedule * # * had valuec in o business sense.”

When the "no guarantee" elause is viewed in lighit of the foregoing
and in the context in which it 1s used in thc tubject IFB, we do not be-
lieve it may reasonzbly be construed as negating an otherwise cenforceeble
requirenents contract. In thic connection, it in significant thut it does
not appear in the "Bcope of Contract" provisions, but in the "Estimated
8aleca' provision., Viewed in the context of that provision, we believe
it is clear thet the “quantities" to which "no guarantee" refers are those
in the preceding sentence, that ie, the figures in the first column of
the schedule chowrdng pravious purchasges as ryeporicd by contractore, and
cetinates vhere thogse figurcs cre not avaeliuble. “{}a
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You next contend that the subject IFB contained misrepresentations
of estimates of tapes, You state that G3A did not make a bona fide
attempt to determine what its sctual necds would bLe under the subject
procuwrenent, even though 1t knew thet the estimates on the prior pro-
curement were unrealistic and misleading in light of ectual purchasing
hi Btﬂryo

In this regard, you point out that WIC informed GSA more than two
monthe prior to the release of the subject IFB that extraordinary pur-
cheges vere being made under itu present contract, You state that
despite G3A's knowledge of the actual needs of using agencies, the es-
timates contained in the IFB were not revised end remained essentially
the same as those used in copnection with the previous year's procurement,
You therefore contend thet GSA failed to use the beat aveilable informa-
tion as to its needs and that the estimates used were inececurate,  You
rnaintain that these actions ere contrary to decicions of this Office
such as B-173356, September 27, 1971, wherein we stated that "* * * g
shoving of good faith required thet a determination of estimated require-
ments be baced on the best information available at the time the eatirmates
are forrmlated,"

It ie GBA's position that the invitation does not purport to set
forth any representation, or even eny definitive cctimste of what future
nceds nay be. Rather, GSA asserts that the invitation merely set forth
infornational date on past experience, It is rcported thet this method
is used beceuse it is not administratively fessille to contect all the
using esgencles to obtaln estinntes on forecastes of quantitiee of tape
itemg to be purchased, It is further reported that tie data of past
sales contained in the IFD are compiled by contracting officiels from
monthly reports submitted by a contractor who held the immediate prior
contract for an item in question, end meicly reflects an annual record
of prior sales as reyorted by that contractor. Tnus, GSA declares that
the figurec which are cheracterized by you me "estimates" are, in fact,

. acturl pales for a statcd period and not ectimates of futwe heeds,

Our Office hes held, with reepect to requiyrement contracts, that
vhere the quantities for the various items o be procured are not known,
the solicitation must provide asoms basis for bidding, such as providing
eptinated quantities for the various items, Bee, B-161875, October 1,
1957, Sce clso FFR 1-3.409(b)(1). It is owr vicw thet in procurements
such as this, vhere it is not sdminiastratively f'easidle to contect the
many using agencies to obtain estimates of futwre requirements, the
listing in the solicitation of pasii sales i8 & reaconsble alternative,
¥hile the figures presented in the first colwzn of the subject IFB
schedule were represented oo being purchases for the period ffarech 1, 1971,
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through February 28, 1972, they were obviously intended to serve as a
guide to prospective bidters in determining whether to bid and on what
besis, Theraefore, ve bolleve they should be as ascecurate and current

as possikle, In this connection, it is GSA's popition that while it

vag aware of the increased orders being placed with WIC from larch
through June 1972, at tho time the I3 was lsaved on Auguat 1, 1972, the
contractor was approasching a delinquancy altuation and thoare was 8

large voluma of back orders, Therefore it 1s npt clear that the purchase
figures for March throush June would have reflected a significant in-
crease, Although we believa it would have hess better adrministrativo
proceduve to have updaoted the "purchaces" figures to include purchases
reported for larch through June 1972, we parceive no basis for conclude
ing that the bidders were misled or that the IFB was thereby defective,

You also olaim that because of "oxcessive ordering” by using
agencies under VIC's current contract, WIC suffered a severe economic
blow which prohiibited it from considering additional business. Thero=
fore, you contend that WIC, through no fault of its owm, was precluded
by the impropar acts of the wvarious agencies from competing for this
contract, .

The quastion of ecessive orderinz under WIC'o contract was settled
by a supplementod agreement (Amendment lb, 3) entered into on Septem-
bar 14, 1972, Letween WIC and GSA. Under this cgreemant, WiC waived "any
and all ciaims 1t may have ecgainst the Government arising under the cone-
tract as of and incluling the cute of this agreement." In our opinion
thip egreemeni resolves VIC's claim of excessiva ordering.

You further maintein that the I'B violated that portion of FIR
1-3.409(b), which provides in relevant part that "the contract shall
state, where et 9ible, the maximuwn limit of the contractor's oblipgution
to deliver and ia such event, shall alco contain appropriate provizion
liniting the Governmenit'e oblipgation to order," You submit that GEA had no
Justification fur refuzing 1o include a roaxinum linit of the contrector's
totel obligation undex thy contract, You therefore angert that the II'B
ghould have conteinad suzh a limitation end vas defective vince it Tolled
to do so, '

GSA reports that aince the invitation in question provided for the

. normal requirements of using agencics and G hed no means of controlling

the igsuance of ordzrs by those agencles, it was not feanible to sed forth
in the invitation a mevimum guantity limitation for & stated period
(monthly or annual.).
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Our Office held in B-17031k, Januavy h, 1971, that the releyant
poxrtion of FPR 1-3,409(b), above, 4t stated in permissive languune
which does not irpose a mandatory direction to the procurement agtiwity
to gpecify maximua end minirum quantity limitations when the imposition
of mch lipitation ig not fenoible, In the circumstances of ihziy teane,

. w¢ £ind no brsis to objecet to the solicitation for failing to inglu

a maxirun limit of the contractor's totgl obligation, However, ths
subjeet IFP does inclule muwinum onder linitation and congolidation of
reauirerents provisions.,

You aleo contend thet known definite quantity requiromentis for the
tape exist and chould be purchased under separate definite quantify toa-
tracts rather than under the subject arrengemsnt, However, GSA\ deifes
tlie contention end you have prztented nu evidence to support it

In view of the foregoing, we find no legal basis for distuxbing the
avard, Accordingly, your protest is denied,

Bincerely yours,

Paul G, Dambling

For the Comptroller CGeneral
of the United States
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