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COMPTROLLER GENERAL OF THE UNITED STATES .
WASHINGTON, D.G, 20548

B-1768% . Jemuary 19, 1973

Industrial Mivisgion .
Peoria, Illincis 61602

Atugntiom Mr. Jobn W. Tschants

Gentleman:

Rurther reference is made to your letters of August 20 gnd

. Ocbobar 25, 1972, protesting against sward of a contract to
Tuternational Harvester Company (Internationsl), under invitstion
for bids (IFB) No, DSA-T00-72-B-2668, issuedt June §, 1972, by the
Defenge Construction Supply Center (msc) » Calwmbus, Ohio,

The IFB aa emendad called for a totsl quantity of 15 screper-
tractors (items X and 2), plug related deta, snd first artiele
tosting (items 3-6). The invitaticn on page 33 (Gmeral Require-
ments) included the following clauge:

"standard Produst., The aquimm eoversd by this
W&s nodified herein, ghall be the
manufacturerts standsrd comereisl produst ineluding
a1l stenderd fentures, components and aceessories as
owrently applied on the menufacturer's stsndard
current production unit of type snd size specified,
The equipmest, all components end accessories shall
conform to owrreat enginesring and manufacturing
ractices relabive to d&sign strength, quuty of
w;ma: nnﬂ workuaughip,”

mbiumemmmzl, 19‘7‘2, m&ibm:omdthat
mmimﬂmthelmntbiddermmnmmath@m
Catarpiliar Tractor Corpany (Cotarpdllar) was the second lowest
‘bidder. "By telegram of July 21, 1972, to the comtracting officer
you contended that Caterpiliar wag the lovem. responsive bidder
because International 41d not mest the requirewsnts of the &bove-
quoted provision, However, & pre-award survey of Internstionsl,
dsted August 9, 1972, as supplemented on August 17, 1972, re-
comended complete award to that firm and espresaly concluded that
its Model 433, which the survey tesm determined thec the bidder
proposed to furnish, met the requirements for s "standard product”
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Intmatioml m eva.luatea a8 the Jm'est respomive bidder. In
your protest of August 29, 1972, to our Office you contend that
InternationaI's bid was not responiive because that company does
not currently froduce ‘s compercial item which cceplies with the
"standard product” provisjen, You maintain that Model L33 offered
by Internsticnel ig not currently in production end differs radically
from arything currently dvailable frém Taternationsl on & commercial
basis as it iz Internationsl's firat attempt to market s tendem-
powersd, wheel tractor<siraper and incorporates. major design.changes,
including & new transmission, engine, hitch arrangement, and geraper

" frame. Th&ef‘ore, you gontend that Internstional did not comply

with the ptaridard Products clause which must be properly ixterpreted
as requiring that the-iteém dbla upoumt be & commercial product of
the type and aiu apeoiﬁed in acﬁual protmction at the time of

bldding.

Since mtmatimal took o a:caption t-o, cr otherwisa mani~
fested an intention in the ¥id not o be bound by, any yprovieion of
the ‘solicitation, including the 8temdu-d Producka. clause, it is our

- view that the imsue in the présent caze is one of yesponsibility,

that ig, Internstional's capsbility to produce ‘and deliver a et
in sccordsnce vith thess specificetions.  See U9 Comp. Gen, 553,

556°.{1970). -Therefore, since the fssue in the iistant case invelves
the patter of a bidder's regponsibility, it msy properly be resolved

‘on the basis of ion developed after bid opéning. See 43

Comp.” Gen,. 77; 81 (1963} Alro, we have held that where the question
invelves the capebility of a prospective contractor to perfoim in
aceordance with ‘the :yeciﬁwﬁim » the eritical iiwe for the deter
mingtivn of auch capability way be as late sa the time scheduled for
performence or, in -the p:esmt ease, delivery . or the equipment, U2
Comipe Gen, 8 963). . A .

" In reghrd’ ta the m’ber of Interna.tiona.l's rémsibnity, DSA
polntas out that the information cbtained in both the original and
subgequent pre-award guriveys confivie that Interiational 1s capable
of eoxplying with the specifications, ineluding the standard
commercisl porotuct requirement, In this connection, the request to
the cognigsnt office for a pre-award survey ineluded the specific
instruction to mscertain whether the equipment proposed complied
with the Standard Produst clause. The information developed and
confirned revealed that International iwtended %6 firnish its Model
433; that the proposed equipment is en updated vevsion of its Model

270, which had previously been sold both comsereisily and to the

Governmant; that o preprodustion model of the 433 waa manufactured
mthanthreeywsyeviwm “that the preproduction model had
murmne thwaands of ‘bourg of operatim at mmional'a ;xrwing

-2




549

TR

B-176896

-grounds and at & private contractor®s job gite; that the decision to
releage the equipment. .commercislly in Rovember 1572 was made in

- Avgust 19’{2, that enginéering drawings have been released, asaembly
areas preparsd, production tooling installed with components befng
manufactuired therefrom; that ptmhwtim schedules have been planned,
commercial manuals and Iiterature are being prepared, and materials
and components from outalde sources have been ordered, vith scme
having baen delivered and inventoried, that the equipment wil) be in
coumercial uge several menths before the first article 1s due 210
days after date of award;:and ‘that-the Model 433 meets or meeds
the l’paciﬂcations in ttm sub.ject invita.tion. ' , -

In _support. of :mur a.rgmmt tbat the International bid must
 rejected as nonresponmive, you have cited our-decision, B-164835
Janusry 15, 1969, Altbough ve concluded in the cited case that 2
‘provision of the invitation simliar to the cre involved here ghould
. have mquired rejection of a bid as ncnreapondive, we believe the
cHses &re distinguiahnme‘ - In the eited casé the bid in question
* inelnded information ‘indicating thet the bidder proposed extensive
modtfications to its gtavidard model in order to conform its eguip~
mentt to the apnciﬁenbim dealgn’ raquiremntn, T view of the
" nodifications proposed, we concludéd that the equipment did not
Reoat tha specification requirement for a "cwrént commercial
modal,” In the instent daze there was: mthias in the bid indicating
-y mcpdzion to the requirment to mmiah @ "stmﬁm-d mcial

product .

. In thasa ciremltaneea, there :la no legan baa:lu for: our Office
to obdect to the propesaa umd -

| j.va&w m:s yours,

. peull ﬂ,. 'Jp“bnbl’-_lns ‘

Comptrouer General
1"‘”‘ “?"’ of the United States
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