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gouthwest Mamfacturing Co.
P, O, Box 2222
El Paso, Texas ‘79551

Attention: M. Charles Hunmoz
Pregident

Gentlenen:

By telegram dembed fugust T, 1972, apd subgegquent corregpondsnes,
you protested the awexd of a single year conbract to Teledyne Brown
Engineering (Brown) under multi-yesr lsvitation for bids {IPB) DAAROI-
72-B-0182, on the gromd that the 0,5, Awwy Hissile Cowmand (MICOM)

did not employ the lowest avellsble tramspovbetion zate 1 4tz evalue
ation of your bid, It is yvour conbention that ccmputation of the
transporiaticn charges utilizineg the rates offered Y Scouthwest would
demongtrate ibg bid on the mulil~veay bBesis was Jow, Rontlwest alsc
provests the lasuance of the IFB without aonaideration of sealdl) busi-
msaes or wminority cwned firms. Sevthwost fwether alleges that Brown's
bid wias o "duiy-in" in ceptrsvention of the Arwed Servisen Proouvement
Regulstion and that Brown couspired to restriet competition by requuot
ing ceriain subcontrashors not 4o quote rates to any other fim.

Por ressone to be stated, we ccmelude that the gontrmel mvarded
Brown was not lepelly objestionahle end, conseguently, the protest in
denied.

The IFB required bids for winimum/meximer quantities of belligtic
seriel targeta {RATE) for the mlti~-year requiresents for fissal yoar
(PY) 73 through FY76, ar well as For the firnt program year {PY 73)
alwne. Friges ware also requived for various sncillary hardwave items,
vhich comprised s minor poxticn of the overall pries and weight of the
BATE, The IFE apprised bidders that bids weuld be eveluated to deter-
wine the lowest owerall comt to the Goverment for both the Pirsd
progyan year reguiresent slone snd the multi-yeay requirement, tsting
inte account the transpowitation eosts to the Sovernment from pednt of
origin to Pueblio Axrwy Depol, Colorsdoy for the minlwor quontities
stated exdlusive of opticm guantities.

Bidders wore required to state the gusrentesd mawipmm shipping
woight and ddmenaion snd agree to 4 contedot price yedwetion in the
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event the actual shippdng wedght exceeded the welght listed in the bdd.
Bidders were also veguired to phow their f£f.o.b. point of erigin. A1l
shipments were to be transported under a Govermment Blll of Lading,
phipping instructions 10 be ispued after avard.

Southwest snd Browvn were the only bidders, Brown bld §000 per
BAT for the first program year alome and $218 per BAT for the multie
year requirement. Scuthwest bid 3231 per BAT for the single year
requiremsnt snd $214 on the basts of the multi-year requirement. The
wlitery Traffic ut and Terminal Service, in accoxdance with
ASPR 19a301,2(a)},Vupon request, evalunted the transportetion charges
as $13.03/unit for Browm and $9.26/unit for Southwest, The evaluated
unit prices were:

Sosthwesh Brown
Single year $240.26 $213.03
Maltieyoar 203.06 | 231.03

focluding the other items required by the IFS, the total evalusted
Prices were; _

szthvest_ Brown
Bingle year 41,012,280 $ 897,010
wlti-year I,631,060 4, 727840

The evelustion followed the method prescribed by ASPR:1~322.3(h)
to compara the single year price with the multi«yeay price to determine
the lowest oversll per undt cost to the Govermment as follows:

"To deterinine the lowest evalusied undt Price, compare
the lewvast evalusted bid or offer &n the first program year
alternative against the lowest evalusted Wid or offer ou
the maltdeyear alternetive as follows:

(1) mulidply the evalusted unit yrice for each dtem
of the lowest evalusted bid or offer on the firet
progran yeer alternative times the total mumber
of undts of thal item regquired Wy the miltiyear
slternative, and then

(11) take the sum of these products for all the 1tems,
Plus the dollar amount of any administretive
costs of the Government which are to be used in
the evaluation, and finally




178704

(411) compare thia rosult azeinst the tobal evaluated
price of the lovest hid or offer on the mulfi-
yenr alternetive.”

On the foregoing basis, fouthwest's mulii-yesr bid of $k,631,060
was comprred to Brown's projected single year bid of $4,358,210, a
total difference of £272,850,

Southwest hias conbtended that the trensportaticn reiss of 54,30
and $6.00 a unit guoted to it by the Atchison, Tepeka aad Santa Fe
Rodlway Company and 0¥, respeetively, should have been utilized by
MICOM in the evalusiion of the Southwest bid instesd of the §9.26
rate used. Our Transportation snmd Clsima Divieion mede an evalustion
of tranwportation rates sod doaens the followlng retes to be applicable
to the procurement:

Frog | Reil Motor
Huntsviile, Alsbans $13. 330 /unie §24.375 /unit
Y1 Pase, Texas 2,167 funit 15,45 funit

For the minimum 20,000 unite for the rulti-yesr requirement, the total
evalunted radl transportation oharvges foy Brown would be $266,280 and
$183,340 for Southwest, or $32,540 less for Southwest. However, exelu-
sive of teansportstion costs, Brown's evalunied single year bid was
$280,000 less than the Scuthwest bid for the totsl muiti-yesr unit
requirenent. Therefore, while cur anglysis hes indiested thal the
transportatice pate used by MIUOH wus £.285 two Yow for Brown and $.093
too Mgh for Boutlwest, the woupetitive stmnding of the two bidders waz
wsflectad, Farther, we nole that nelitisr of the rabtes Southwest cone
tends applies to 1ts bid vould change the stending of the bidders.

~ Yow huve allegzed that Rrown's bid 46 & "buy in." In that regard,
our co has held that Armed Serviees Drosurement Repulation (ASPR)
1.311Vwhish gets cut ppecific actions tn be taken by the covhracting
officer in the evert "buying in" is thovght to be comuming or has
cocurred doos not afford & bapls for refevtion of a bid. R-17H8h,
May 2k, 1972.

You have questioned vy the IFB wag not set aside for mmedl busi-
neps noy conglderation given to the fapt thati Bouthwest was ¢ minority
owned enterprise. ASPR 1-706.%{aY{1)/provides for o musll business
get-agide=w

" % ¥ Af the comtracting officer determinem thut theve
im revsonable expectabion thabt bids or proposals will be
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obtained from o eufficient nupbey of pseponzible eoslld
business ccoporas so WAt owards will be xade at readon-
shle prices. Dotal sel~apides sbhall net be made unless
such & reasoneble mupectation esistn, #* » #%

In thin cose, the conteaoting officer hig fadicatked thed asell buminese
Pirme had never produced the BATE ond on the prwwioud imvestricted pro-
ourement sll bidders were lavge busitess fircs go thad 34 wes not
articipated that & guffliefens muker of suall businesz Pivos would bid
o pemne mfficlent senpatition., Singe there were oy dwo bidders on
the izeediate IVE aod you were the ody ong represented to be & small
masinoss, the loek of compebition smmy smeldl business sourvess wes as
entieipatod. Vurdher, the Seterwdnatist of whether o piocurensat ghogld
be sot aside is & mﬁﬁw withdn the sabit of sound adninistyative disere.
tion onud singe there i Bs clear 2nowing of shuse of that discoretion
here, our Office cannot ehjest to e Pallwre of » procy 9 be
set onsde, 50 Coup. Gen. 383/(1970); BS Comp. ten. hed e

Horeovey, the solicitation win uorestrieted ol yig wern not entiiled
o spy apecisl cuksideration by virite of the faet fhat ypow sve a winoriby
owned fivm or that you soploy mirmr&t;sr rrop newhers.

Pioalldy, you hove comtendas ikat Brown conspired to pesiriat toxpati-
tien for the solisitation. Int Limd vegerd, one of the soriifications oach
bidder nakes on Gissdard Forn 3 4s thet “No attespt has besa wade or will
mmwmmwmmmmwﬁmmm&twmﬁm ,
ruibinit sn offer for the parposs of restifeting competition.”™ ABPR 1-11&(“”}1/
provifes that when & cariifiontion iz suspasted of btedng false oy there ia
an indiestion of gollusion; the sebber shall Lo provessed in secerdance
with ASPR 1-)11.) fThe latter seabion providen for the Hepretary concerand
or his reprsszontative to refer to the Atborney Congsrel syy ovidense of &
wonoonpatitive practise, Thus, 1f you hve evidenoe o support youy
allepgation, it should be fumisbed to the Deparirent of the Awmmy Tor pone
aihle covtrdinstion with the Deparisent of Justies.

Yery tzudy youys,

Jomptroller Gétlawnl ©
of i Unlted gtaley






