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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON DC 20548

JAN 17 1973

Pak-Moy '
1123 8.8. )ﬂ.litary MW N
San Amtonio, Pewms 782k

Attention: Hr. Jolm ¥, Basbian

Gentlaxemn

aniamt@xwmw@fm% 1972, and priox
mm,mmwmmmwammm
rafuss colisotion vehicles $o Dmpoter Brothers, Tne., wnder invitation
fur bids (x¥a) DAAROT-72-3-0122; 1ssusd by the U8 Ay Tankefubemotive

Al¥hough Pak«Hor's bid prices wirs slightly lewer thex Denpster's
for the items being progived, 1te bid was ulidmwbely xejected for being
mogesaponaive bosauge &1 soconpanying lebiter Sook exdepdion to the patent
indsmnity clause of the IFR. The basiz for this sxception, ax well ss
the conbeation that the IFB conbaiziad a restrictive spetiPication, 1= the
language of mmexzmx 3.7.3 whiich Padebhy condends spells ouk a devies
covered by a Dispmter pakend., :eixmmmmmwmmm
awwiamgmmmmmm

Spacification 3.7.1 shebes:

"H % The compaction e sjectien plave shell ba provided
umamwm.mmmwmm
top of the packer plate snd the roof of the body, The
relsade shall be otrbainid on the withdraval atyoke and ahall
mmtmmmmmmammnrmm :

puction xod e)eclor pdate.”

nmmmmmmiumﬁtummmm
saxtivity comtends that the specificetion rafiancts s performanse rather
than » design regquirensnt., mw,ﬁ&mﬁrmitmwtiﬁﬁm
the grounds of safely and the nminimization of downtime, Specificadly,
uum&msmmmmmmmmmm
to maally dialodge wedged vatirial sculd sustsin sevious or fatal
injury throughs the insdvarbent actustion of the cospackisn plate. It
mmmmwmwwmmmwmmmm
muwww&m
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In its response, Pek-Mor takes dssue with t!m using activity's
position and contends thet no specific instance of jamming, injury,
or dovntine amwwdgiwafumummwmwmn.
Pak~Mor also potes that personmel within the compaction unit can be
waecm by turning off tm mr gouzes o the unit.

As 3 result of" this replar, air Office requestad further advice
concerning the safety espects of the using activity's positiou, The
gist of that reply (copy enclossd) is that vhile no sstual injuries
have been reported there iz ¥}lwhys the possibility that the power
gource to the compaction writ Wil be inadv&r’suntly actimted while
cleaning is in mmsl. -

On the basis of the present record, we cammt coriciude that theve
is not  reascnsble besis for the specificabtion reguirement, - Although
no injuries have vesulted From an insdvertent activatiodl of the com~
paetion unit, 4t sppears that the possibility of such an occurrence
still remaing eve¥ though opérating prosedures may vequire the inter-
ruption of powar to the cmmpsctor, Bince equipment of the type required
by the specificetion would eliminate the need to sntar the compaction
unit of the vehicle in the first lngtance azul, tms, sliminate the
possibility of injury, ve believe the regu ‘ mutiﬁed withenut
the nacessity of having to prove that mazzdea have resulted from pres-
ent equipmenty Congequently, we db not comsider the specificatiom
rcquirmnt t6 be an mam matrietim m mtitim

With mspeet %o the qma&tion of pessibu yaje t iniringément our
Office has taken the position that section 1498Jof title 28, United
States Codassuthorizes the Government ta utilize oz perualt -hha use of
patanted invantions under a Gmrmnt mnmct without. a licemse,
subject to payment of ream ! don Tor such dse. Ses 3-166072(1) ﬂ/
Narch 28, 19893 B-157485, r 26,1965, Moreover, we have held on
facts gimllar 0 those of the imstant case, that the existence of section
1498, obylates amy bagls for relaxing a specificstion even if it
wﬁal% on an existing patent. B-166788,/July 31, 1969.

Infringsment of o patent, thtrei’em, dons m:t provide & basis for finding
& specification reatrictive, ,
Since the patent inﬁmxity ia re by Axmed Servicas

Frocureswnt Regulation (ASPR) 9«103Vand 9-103,1 and pince the exception
taken to that claide by Pak-Mor cbvlously hed an impach on price and
sttemptad to limit the Goverrment's rights under the clause,s: valid
bagis existed for findinmg its bid n@mapemive in mmanee with the
requimnts of ABPR 2-1&02.2‘1/
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Accordingly, your protest ia denied.

Very truly yours,

PAUL G. DEMBLING

For the Comptroller Gemeral
of the United States

Enclosure
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