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¥r. B, Cradg McManigel
Attommey ab Yav

619 West Feothill Boulevard
Claremcnt, Californis OL7LL

pear Mr, Mdaniegsl:

Mis 48 in raforence to the protest of Chyoemsnic Serrice Corporatica
(c80) against mxy sward in commeetlion with bids swbmitted and opensd on
Juse 30, 1972, in respoas to sslieitetion Ne. FLL608-72-B.1105 issued by
the Deparbment of the Adr Forcs, Blrectorsie of Proturenent and Productionm,
fian Anbonio Alr Materiel Avea, Kplly Alr Porce Raze, Texas,

The invitation for bids (I¥B) for 3 best estimated quantity (B20) of
1,920 liters of propellant, liquid meon, FON $135-800-1815, w & requive-
ments basis, wes izsued on June 2, 1973, Solicitation awendwment G001 was
iyeued on June 15, 1972, to inereass the BEG to & revised toial of 3,500
litery, The procurement Yequired Z.o.b. destination dsliveriss in
eontractor-furnished dswars, delivevies ¢ be made within 15 workdsays
after reoeiph of & delivery schednly wmiess a lomper pericd was gspecified,
In addition, the procurement waa structured cn 8 subline basis which cone
texplated sulbiple avards.

 Responisive bids were mbmitted by fouwr bldfers and were opened on
Juns 30, 1972, ‘fThe low bidder by & substantial amount on eech subline
lten vas Union Carbide Corporeticn, hinde Nivision, Hew York, New Yoak.
C8C sulwdtted the highest 134 pricg on esch subline item, except one.
Although your protest was £1led before aswsrd of & contrach, award of all
subline items was made to Undon Cexbide on Avgust 30, 1972, AR
Armed Bervices Pyocurement Hepulstion (ASER) 2«1&%.65&}(3) ,\Pfollmﬁn@;
notice to ony Office of the intention to make an immediate award notwithe
standing the protest. :

' Your protest isn Lo vhe affast thet award of a coutract to the Jow
bidder vould sot be in the best interests of the dovernment becouss the
low bldder plans to ship the liguid peon propellant by conmon carpier-e
& shipment pethod which you contend bas resulied in costly evaporation
logs of propellast when dediwvery ia delsynd. In this regard, we undere
stand thet liguid neon propallant bas & high evsporstion rate with the
result thet it will “boll off" s the sldppive ¢ontsiner abscrbe heab.
If dedivery 15 not timaly sccomplished, thevefore, the quantity received
Wil be less than that shippdd with the possibiliby that the contonctor-
furnisbed dewny might be delivered capty. It 8 your position that thie
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problen has besn pariienlarly acute at the Rew Nexico contract locations
where you maintein that timely deliveries can omly be waintained by the
use of tompany owned trucks, 4 seyvise offered omly by €8¢. Thersfore,
you conslude that award o CSC at 1ts higher price would banefit the
Goveriment in vwiew of its axsurance of tdmely delivery.

Further, by letter dated Oetober 2, 1972, Mr, B, Dal Smith, Os0's
Washington rapresentative, stated that it woudd Be in the best interest
of the Governnent to condust & thorough andit at the end of the prezent
contract period and that the Air Foree's next fiseal yomr yropellant
contract should be on A small-buginasy set-aelde basis,

The Alzr Foree adminietrative report, on the other band, states that
the solicitstion requivement for delivery "within 15 workdtys affer cone-
trastor recedpt of a delivery scheduls” ig adequabe for the Govermmeni's
needs snd dan be pet hy means of ocoemen oarriér shipment, alse contemplated
by the solieitstion terms, Therefore, it is coneluded that payment of a
bighar price to CSC for its quicier delivery capebility is mot wapranted.
The report further slates that there has baen no information Yelative to
inadeguate parformamce or delinquent deliveries by the previocus contracstor
sxoept for one instance wheve & using setivity (Hollowan Alr Foree Base,
Kew ¥ixdoo) indicated some dismatisfeshion with previous supply aetioms,
but no nonetary loss to the dovenwment could be establishad. In this
yegard, it is reported that & small guantity of 25 liters was prosured
on an emgrpeucy basiz st inoreased cosb from $8¢C at that time, It is
conciuded, however, that this emergancy procurement represented an excep-
tion to wsuxl procuresent procedures. It is Durther ptaled that Union
Carbide, the puccessful biddex, 48 the leading aryogenios supplier to the
Governpent and hag perforsed adequately én & prior neos contrest, and
that Ddon Carbide verified its bid prices bafore award of the subject
eontract.

As Indicated sbove, your protest challenges the valididy of the
solicdtation specifications with regpect to delivery requirements, while
the procurement officlals bave dstermined fhsh the manner of delivery
epecified in the solicitetion ie sufPiclent to mest the Govermment's
mindmun needs, T Lhis regard, our OfPlge has comsistently taken the
position that the preperation and establishment of specitfieations to
reflect the needs of the Gowersment are metters prinmarily wlthin the
Juriadiatim of the grocuremsnt agency, to be gquestionsd by our Office

vhmw%mp:po by substentiel, evidence, 38 Comp. Gfen. 150 1”
(1958); 37 1. TSTV(1958)5 A7 id. 55HY{1938). We revognize that
tovermment provurement arficia'ﬁ, v sre familiar with the condibions
under whiich supplics or equipment will be used and with past resulis
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cbtained in the use of similar equipment, are genmevally in the hest
position to know the Government's needs and begt able o draft appro-
priate specifications. Thus, we have held thet the Government cannot
be placed in the position of sllowing bidders to dictate specifications
which would have the effect of Pequiring saoceptance of goods not meeting
the eonsidered needs of the proguremsnt sganey. Furthemsore, questions
relating to specifizations Bhen?,d be raised before, not afher, the open~
of bids. 50 Coup. Gen. 193Y(1570); 36 Conp, Gen. 2517(1936); 16 1d.
38V(1936). Aceordingly, we conclude that the astions of the procurement
officiales in this instance aye not subjeet to guestlon by cur Office,

With respect to C8C's reguest for & thorough sudit ot the end of
the poresent contract perdod, this Cffice doss net gomsider it appro-
priste to conduct an aulit af thisz time on the basis of CSC's bare
allegaticn that the contract cannot be suvcessfully performed at the
acutract price ascepted by the Government, wspecially in view of the
finding by the contracting offiecer, wnrefuted by OBC, that no elgnifi.
eont logees to the Goverrment heve ooourred becaugse of past contractor
performence, Furthse, the contract provides contrsctor ssuctions for
fallure to perform in acgordanes with the contrsct terms which would
seem o sdequately protect the Governsent's interests in the event of
late or insufficisnt deliveries.

In commention with CS0's recosmendation that a emall-businens set
aside should be advertized for the next eombrast period, yefevence is
made to Armed Seryices Proourement Regulation 1~?Q&1(a$%v§ich provides
that the determination to make o ssi-sside i o be made by the sontracts
ing officer pormally upon inftistion by the smaliebusiness specinlist.
Therefore, CSC should sddress itz recopusndation for & seb~aside.
aucordingly.

Ascordingly, the protests of Cryogenic Service Corporsticn are
denied,

Yery 'bmly yours,

Deputy | Caumptroller Gensral
of the United States






