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54e.i7 'S\ COMPTROLLER GENERAL OF TH4E UNITD SAVE0
AP$ ' ; , t} WASHINGTON. D.C. VOILE

13-176404 June 20, 1973

Qillagheet Evelluc 6 Jones
Al:torneys at Law
1100 One Charles Center
Baltimore, Maryland 21201

Attentions Joseph P. McCurdy, Jre, Eaq.

Gentlemeni,

Reference is roade to your letter of January 29, 1973, and prior
correspondence, protesting on behalf of tho Knot Dsvalopment Company,
ogainst the awsrd of a contract to Urban Systerou J).velopment Corporation
for the construction of a 150 Man Bachelor Offt0ors Quarters (DOQ) at
Aberdeen Proving Ground, Haryland, undor Schedule C of invitntton for
bids fl. DACA31l72-haO074, the second sitep of i tvpastep procurement.

The United Statas Army Engineer DiLtrict9 Aaltimora, Maryland,
as the first step of the procurement, tseued on flovenber 23, 1971,
Request for Technical Proposals (RFTP), Serial flo, PAQS3172-Re0003,
for the design nind conuttruttion of Bachelor Offtfers' Qumrters (SOQ)
at Aberdeen Proving Ground, JInryland, uFL't txlIVor and Fort Loet
Virginia. Separate technical proposals tire invited for each of t12
three projects. Those bidders who submitted atcevotable technical
proposals for any or all of the three projects sero entitled to
submit a bid for such project or projects under the subsequent
invitation for bidi. Prospoctive offerorn warp advised on poge
TV-6 of the RFTP an follows:

8, COST L.IMITATIONUS i

a. The available amount for conatruction of these
projects is na follows:

(1) Fort Lee 300 Man noQ $3,634,078

(2) Fort Belvoir 300 Man BOQ $3,337,75B

(3) Aberdeen Proving G.orund 150 Man DOQ $1,894,823

I C°.2 'lo-').

C919(l L



Ba176404

Van pnunt vatfleble for construction tlvideo cost of noq
atructurect all utility and stte rinr1 w>e pxoW'iive of tho
contractors doaltn. There is a st t1toey ifa.tAttIon of
*10,890 pear nan ot Abordqeni Provina Cvaiirid and $1,00Q per
man rt FortI ke4 and Fort Belvotr ins$4e %ho 5toot linrs
exclusiv* pf desin contsta special FognjsarQtl conditions,
eta, This limitation dtoes not apply to ,1tiitites or site
wor) beyond the 5^foot line.

Acceptable technical proposals for tho A3ivpoqi trsvtug Ground
BOq were received from several offerora, incl%$tip. r1tto On Aprtl 2.7
1972, invitation for bids Not P.VA31l72aa*0071, vOL4 $srued to bidders
who had subnitted acceptable technical propos~Is iSuet the first step
oi the procurement. Bidders were to submtt WA prtv's for Schedule
A - Fort Loco Schedule 13 Fort Ilelvoir, and AMh4dJl- C 9 Aberdeen
Proving Ground, Each of the three schedules callmd for suparate
pfices for Item 1, "BOQ Structure w4th Utilitpp ! SCect beyond
building line," Item 2, "Design Cost, Outside Utltltdes and all sits
work not included in lteu I above," and a total prfl4 for both items,

Bids under IfT s 007.4 vere opened on May 24, 1972, Tie lowest
three bids for the Aberdetin OQ, Schedule C. V*tro a follows;

Bidder Item I *Xten ? Total

Stauffer $1,633,500 QZ66I4 lss899,910
Conotruction Co.

Urban Systems 1,665,552 415,7151 2,081,268
Davolopment Corp.

Hlenry J. I'nott 1,49,000 60D ADP 2,090,000
Development Cc,

Stouffor's bid was rejected becauce It fftld to pubmtt the
required bid guarantee with its bid. Urbannts pt:Lo for Item 1
exceeded the statutory porfrnan coct limitaticsn bVtapproinaiaely $213,
without taking into consideration the coot of tha Covornment supervision,
inspection, contingencies, and Govorinment-Euwntsbod equipment. lne
contracting officer advisos that takirg 'thege cooti into consideration,
tho unit cost opar snn under the Urban'.. bid $ncreAsod to $11,903. After
careful conaideration, tie docided Urban's bAd pr*ca WAS roalictic
and that it was unliltoly Clht roadvertiting the jrcject: wuld result
in lower bids, On Juno 5. 1972, the contrntr ofUiear submitted to
the Division Engineers Wlorth AtlantAc, Corps of ngtlmoerv, a recomnendation
for waiver of the Statutory cost limitation foi tio Aberdeen DfQ.
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By letter dated June 12, 1972, ltnott protoested any award to
Urban for the Aberdeen BOQ on the ground that )rban had suiboitted
a nonrosponBive bid since its bid price under Item 1 revealsd I cost
of 411,103 per man, a ouit'in excess of thy statutory cost lmnitatton
of $10,890 per ian, In A letter dated Junri 14, 1972, the Chief,
Procurement and Su~pply Sect.ion, advised Knott that the provisions of
tho Request for Technical Proposals concerning cost limitations were
intended only as a guidolino for design purposes and could not be used
for the purpose of detexnining. the responsiv-neas; of bids received
under step II and, further, since the Mlilitary Construction Authorization
Act of 1972, 85 Stat. 394, specifically authorized the waiver of per man
statutory limits for BOQs, the Government had initiated action to obtain
a waiver of such statutory limits for the Aberdeen BOQa,

By letter dated June 16, 1972, Knott furthor protested the proposed
dward and the matter was suliitted to the General Counsel, Office of
the ChioW! of Engineers, for a decision, On June 28, 1972, the Ganeral
Counsel dpanied Knott's protest, On June 29, 1972, the Office of the
Chief of Engineers isuued a directive, which stated that the Office
of the Assistant Secretary of Dafenne had granted a weaver to increaos
the statutory limitation from 4lO0890 to 11,903 per man for the
Aberdeen project. On June 30, 1972, a contract was awarded to Urban
for the construction of the 150 wan BOQ at the Aberdeen Proving Ground.

You contend that the action of the contrecting officer in
requesting, upon Urban'c behalf, waiver of the statutory unit coat
limitation on the structure covered by Item I wSs unfdir to Knott
and, in effect, changed t1he rules of the bidding procedure. You also
maintain that the fact that 1'.nott was able to arrive at a reasonably
competitive finure, within $10,000 on Urban's bid without exceeding
the Statutory unit cost limitation is probative of the practicability
of complying with the statutory limr.tation,

Section 706 of theH MHiitary Construction Authorization Act of 1972,
approved October 27, 1971, 85 Stat, 394, linits the anount which may be
ezpnndad for construction of Bachelor Officer's quarters to an anunt
detormined by applying the local construction cost index to a basic
figure of $11,000 per man. The limit for the Aberdeen DO.) ans dotergined
to be $10,890o Sectioti 706 further provides that the statutory limit
may be excoeded if the "Secretary of Defense or his designee determinee
that because of opecial circumstances, application to such project of
the limitations en unit costs * * tol impracticable," The imposition
of a statutory limit on unit costs and a pro'(1 s in for waiver of the
Limit are long-establilhoed well-recognized QteAkures of rilitcry
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constrictlon projects of the type involved hores In ipplemsntetion
of the provisions contained in the nnnual Military Construction
Authoritation Acts, paragraphs 18.1)0(a) and (c) of the Armed Services
Procurerent Regulation (ASPR) provtde as followas

(4) Contracts for conotruetion shall not be awarded at
a prtce in excess of statutory cost limitations unless the
limitattons for the particular contract. can be and have
been vaived and shall not be anwardad at a price, which, with
allowances for Government imposed contingencies and overhead,
exceedp the vtatutory authorization for the project.

(c? A bid or proposal containing prices within statutory
cost limttatinno only becaus3 such bid or proposal i6
materitlly unbalanced shall be rejected, An unbalanced bid or
propooal La one which is based on prices silnificantly less
than coot'for some work, and prices which are overstated for
other wors. A bid or proposal containing prices that ezceed
appticable statutory coat limitations shall be rejected,
unless for construction of cold storage or regular (general
purpose) wnrehotsing, bavracks for enlisted personnel or
bachelor oftficer's quarters, and the dwetrmination of theQAneitant Siweretary of Wafenue (Installat'ons and Logistics)
has boon obtained that thie linitatione on conhtruction costs
In the annual Military Construction Act shall not apply as
impracticable, In addition, where appropriate provicion is
made in the Lnvitation for bid. or requests for proposals,
separate award wny be made on indtvl!eal items whono prico
is within or not subject to mny applitable cost limitatton,
and those ite;ns whose price it in excass of the lin4.tations
shall be rejecited. Such a provision for separate award
shall not be made unless deternined ro be in the best
intorest of the Govornnent, $

Under paragraph (a), where the bid covers the construction of
fachelor Officer's (Marters and a detorminption has been obtained
that the lnitations on construction costs in the annual Hilitary
Construction Act shall not spply as impracticable, the bid need not
be rejected.

While paragraph 8 of the requost for tocbnncal proposals advised
offorots of the unit coot limitation for the I.bnrdoen DOQ, we believe
that as a matter of procurement policy bidder, should have been given
more detailed information concerning the application of the statutory
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liritation and, in particular, the posnsbility of a waiver, lVe pro
dvoiwina this patter to the attention of the Oecretary of the Army for
appropriate corrective action, Hevertheleup, we do not thinh that the
procedure used by the contracting officer in this procurement wias
inherently unfair to Knott Wtnce the procedure used vas clearly defined
and authorired by statute and tho Unpltmenting ASPRmematters which
Knott vsai bound to Vcnow, Thus, *1thou1 h it is contended that Inott
could have desirned the project at a $10,500 lower total cost by
enceeding the statutory limit under a waiver, we note that Znott was
not restricted to aubnitting a single design for approvel. In that
connection, pprograph 1,1,5,on RFT? page TP-Z encournged offerors
to submit for approval in the first step multiple technical proposals
presentina different basic approaches. Hence, if Knott had aub:2ttted
its alternate approach and It had been determined accep~table, Knott
would have been free to bid and be considered on that basis as well,

Horeover, we can attach no significance to the fact that Knott's
bid price on Item 1 was lower than Urban's bid price, Urban,
nevertheless, subnittod the lovest price for construction of the
entire facility, Furthert the existence of n bid which is within the
statutory limrit but not low overall does not preclude a discrotionaty
waiver of the statutory limit on the grounds of inpracticability.
B-162173, September 29, 1967, copy enclosed,

In view of the foregoing, we raust conclude that the actions of
the contracting officer in requesting a waiver of the statutory cost
linitation, si'bseauent waiver and the award of a contract to Urban
for the Aberdr n UOQ wore proper,

Accordingly, the protest to dented.

Sincerely yours,

Paul G. Dozbline

Actig Comptroller General
of the United States

Enclosure
I.




