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Denr General Robinson:

Reference is made to letber DAAHWG dnted August 15, 1972, from
the Assistent Counmel, Headguarders, Cwseron Shtation, fwmishing a
report on the protest of Surping Tire fales with vaspect to sales
contract No. B4.2174-136 wiich it was awanted.

The invitation for bids (I¥B) under which the auetion sele wes
consuimmated tncorporgted hy reference the "Jeneral Sale Teyms and
Conditione™ of the Dafemse logiatics Services Center fa@mt "eale
by Reference, February 1971," including paragraph 2, "Condition and
Toostion of Property,” and peyagreph 30, “Guardnteed Descriptions,”
The former proviaton specifies that propervy Iisted in the IFB is
offered Yas 13" and “whers 13"; that the desaripticn of the property
is based on the Lest inforsation available to the sales office; and
that the Covernment mskes no warranty of the gquantity, kind, charecter,
quslity, weight, aize, descriptien, or fltness for any pavpose of sny
of the property, The latter provislon warrants that property sold
will da “as described” in the IPB, but specifically denies warranty
of estimetes as to the welght of property sold by the unit or by the
lot. The contract swerded to Surplug Tire under the IFB waz for 22
{tens, including items 200 mnd 201. Msh of the latber two {tems was
dexcribed in the I¥B s8 containing oie lot of irregular shaped corroe

- slon resistant steel plstes. The estimmted tobal welght included in

the demcription was 5,430 pounds Cor Ltem 200 &nd 1,500 pounds Tor

. dtem 201.
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Tive examined items 20 snd 20L. He concluded that the lots oomitained
substantially lesr material than satimnted in the I3 snd he reguested
that the property be weighed. The reguist way dented on the basis
that there was no ocbligation to welgh the propesty since 4% waa
offered for sale by lod. MHr. Bchwardy then offered to puy for and
remove a1l ftens, except 200 mmd 204, pending resolution of the dise
pute over the extindtod welight of the latier two itews, He waa
aiviged that noune of the property wedld be relssssd o him unless he
paid for all the items he desired %o vemove and provided s 20-parsent
deposit for ilems 200 and 201. Mr, Scohumetz 414 nob believe Shat he
should tmve to pyovide s depogtit on Ltemn 200 wnd 201 w2 R conditien

to recelving the other property snd e refussd to perform on that
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bagiz. When the conditions seb by the sales office were not met, &
notice of defanlt wea imsued on all itemy in the contract except items
200 and 201, SBurplus Tire thereafier proteated to our O0ffice the defaunlt
and the refusal of the sales office to welgh the praperty.

The texmination for defanlt is a petter for resolution under cone
tract dispute procedurss end is not for comsideration by our 0ffice.

In the matter of the weighta of items 200 and 201, it has been
reported to our Office that as 5 regult of the protest the property was
weighed and found to be 3,600 and 2,000 pounds, respectively. Mr. Schwartz
disputes the sicouracy of those welghts and has requeated that the material
be welghed in his presence. Howevar, since the property was sold on e
lot basis withoubt any guaranty ss to the weizght, thepe 15 no obligation
on the part of the Government to weigh the materlal and our Office will
not require the materisl to be reweighed in the presence of the contractor.

It mppears from the record that the IFD deseripbions for ltems 200
and 201 were based upon information in turn-in documente from which i% was
determined that the estimsted welghte for the items were 5,h20 and 1,300
pounds, respectively. Thers is nothing in the turn«dn dooument o item
201 which indlostes that the estimated weight may be anything other than
1,800 pomds. Since the material vas aold on a lot basle without eny
queranty a8 to the wvelght, there ig no basis for any reliel for the cone
tractor on that item.

A question is pregented in the sdministrative report as to whether

. the centractor may be relleved from performing on item 200. In that con-
nection, the three sepergte turp«in documents from which the total esti-
mated welght on that item was compuited Isted weights of 1,500, 910 and
1,011 pounda, . These individual weignts were rewritien in column form as
910, 1,011 and 1,500 on one.of the turmn-in documents, The sum of the
velghts wag written beluww the column in such a manner that the first
digit blends with the line separating the sum from the individual weights
with the result that the firsgt dizit could be reed a5 & % instend of a 3.
The individual who prepared the item deseription which was wltimately
submitted 1o the gales office for inclusicn in the I¥B apparently read
the sum of the three weights sg 5,420 instesd of 3,420 pounds.

Notwlthstending the foregoing erronsous total used to describe jtem
200, Counsel for the Defense loglsties Services Center recomsends thst no
relief be accorded Surplug Tire on thet item on the besis thal ths ervor
414 not resnlt from & lack of good fuith on the part of the Government
aince the gum of the weights appearing on the turn-in doowument tan remw
sonably be resd as 5,420 pounds,

.-
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In our view, the good faith in resding the sum o3 5,420 instesd
of 3,420 18 not in issue. That sum did not mppear by itself, The
individual weights upon which the sum wan baged were Included in tae
individual furneln doowmenta and were rewritten on the document wpon
which the sum is conimined, Anyme looking ab the individuml weigats
should realize peadily thet the sum of 5,420 is grossly inconsistent
with the individual weights. In the clrrumstances, we conclude that
the description vwriter could not have ressomsbly relied upon the sum
83 being 5,420, In that vegerd, in 50 Comp. Gen. 28,730 {1970}, cur
OPfice stated that wvhere the information the holding activity has
is contradictory or inconsistent it has a duty to select the descrip-
tive information Lo be uged on sume ressonsble beais,

Aeggcrdingib': Surplus Tire should be relieved from performance on
jten N ‘

The turn«in documents are returned 28 requested,

Sincevely yours,

FBeEUtY  pomptroller General
of the United States
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Ideutenant Genernl Wallace He Robinsom, Jy.
Director, Defence Bupply Agercy






