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COMPTROLLER GENERAL OF THE UNITED STATES
WASHIN.GTON. D.C. 20548
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January 16, 1973 o,

D995 o0

PAE International
600 South Harvard Boulevard
Los Angeles, California 90005

Attention: Mr. Edward A. Shay
' " President .

Gentlemens

Your letters of June 23 and Beptember 1, 1972, protest the award of
a contract to Tathei Dengyo Kaigha, Ltd., by the United States Army Pro-
curement Agency, Jspan, under request for proposals (RFP) DAJBL7-72-R-0139,
on the ground that procedural errors prejudicial to PAE took place during
negotiations leading to the award of & contract to your competitor.

 The subject RFP requested offers for a services contract for the
operation, maintenance and repair of utility plants, systens and facille
tiea at certain United States Forces ingtallations in Jepan and was nego=
tiated pursuant to 10 U.S.C. 2304(a)(6), which permits negotiation where
the property .r services involved are to be procured and nsed cutside of
the United Statea. The RFP was issued on Februery 1, 1972, and set Februe
ary 22 as the proposal submission date. The initial offers of the three
offerors determined to be responsible and within the competitive range,
expresgsed in Japanese yen as required by the RFP, are set out below;

PAE International ¥350,148,858 (Corrected)
Kawabata Kensetsu 387,001,534 ) :
Taihei Dengyo 390, 384,000 ) P

1

(The KPP stipulated & yen to dollar ratioc of 303 to 1)

Following negotiations, final offers were pubmitted, with PAE electe
ing to resubmit its initial offer because no changes in specifications or
scope of work résulted from negotiations. In this context, PAE believed -
that its original offer was realistic and recasoneble. All three final

,offers were within 13 percent of the Government's estimate of W3LT7,824,275.
“Phe final offers are set ocut below: -

Talhei "engyo : ¥345,860,000
PAE International y . 350,143,538 _

Kewabata Kensetsu ) 352,106,892 (Corrected)
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' aAwvard was made to Taihei Dengyo, the mmmbént contractor, on

May 22, 1972. | | e

You contend, in view of the reascnableness of PAE's initial offer
as compared with the Covermment's estimate and the fact that no changes
in scope of vork were made during negotiations, that avard should have
been made on the basis of initial proposals in this instance as conteme
plated by the right reserved in the KFP Lo dispense with negotiations
and by the caution therein that of{erors should sumit their best offers
dnitially. You further question the fact that the Government's estimate
wvas not forrmlated until karcn 15, 1572, some 6 weeks after proposals
wverc submitted. In this regard, you speculate that the PAE offer influe
enced the Government estimate, since the two figures were close.

Also, you contend that the revelation of the Covernment's eztimate
to offerors during negotiation constituted an "auction technique” pro=-
hibited by parsgraph 3=205.1(b) of the Armed Services Procurement Regulae
tion (ASPR) because you suspect that the other offerors had been mde
avare of the fact that the PAT price offer and the Government estimate
vere extremely close. In this regard, you state that it was runored
during neotistions that PAE's price was 15 percent less than that sub-
mitted by Taihei Dengyo and that PAE's price and the Government estimate
were “spproximately the same.” You elso state that you were contacted
by a labor union representative wio had information that PAE had sub-
mitted the lowest initial offer. You conclude that the above-surmarized
facts, coupled with the reduction of the incumbent cantractor's proposal
price by some ¥43,000,000 (roughly $110,000), to just slightly less than
the Covernment estimate and the PAE offer, provide clear evidence of col-
lusion between Government persoancl end the incumbent contractor. You
request, in the light of these circumstances, that the contract awarded
to Taihel Dengyo be canceled, or, in the eliernative, that the option to
renew the contract for an additional year not be exercised so that the
procurezment for the next fiscal year may be opened to competition.

The Armmy's edministrative report, a copy of which was furnished to
you, advises that written or oral discussions are customarily conducted .
by the procuring activity in all procurements which have either “a high .
dollsr value or an operaticnal significance” in accordence with ASPR 3-00% Jd{a).
The report concedes that the Government estimate utilized during negotiations
was not formulsted until March 15, 1972, significantly after receint of .
4nitial proposals. However, the rcports toke the position that this esti-
mate was merely a refinement of an estimate formulated well before proposal
gubmission on the basis of the sctual procurement requests submitted by the
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Army end Favy installations at which the services covered by the RFP were
to be performed. This earlier estimate wes in the amount of ¥350,214,912,
exclusive of certain reimbursable costs, and was reportedly only $214 more
than the PAE offer. It is further stated that the refined estimate was '
formilated by the Contract Pricing Branch of the procuring egency on the
basis of the EFP monning tables and known manning levels, fiscal year 1972
pricing information, end the fiscal year 1973 using ectivity cost esti-
mates; end that pricing branch personnel were “permitted no access to the
four offers received on 22 Feb 72 during preparation of the Government
estimate." ' _

On the question of divulgence of PAE's initial offer by Government
personnel, the report states that "At no time prior to award was the
price offered by PAE, or any other offeror, disclosed to any person oute
gide the concerncd US Government procurement persommel” and states further
that the conduct of tuis procurement was personally reviewed by the Come
manding Officer, United States Army Procurement Agency, Japan. Also, the
report points out that the difference between the PAE end Taihel Dengyo

" offers was closer to 1l percent than it was to 15 percemt, indicating

that PAE's before-ewvard information with respect to the range of offered
prices wos erroncous end probably based on speculation rather than on any
concrete infoymation,

Finally, with respect to PAE's cleim that the divulgence of the Gove
ernment estimate during negotiations constituted an suction technique, the
report takes the position that so long as PAE's price vas not revealed to
other offerors, and so long as no offerors were advised that the Govern~
ment estimate was o price which had to be met, no auction occurred. The
report also points out that there is no statutory or regulatory prodbition
against the divulgence of the Government's estimate during negotiations

leading to a supply contract.
| bror reasons set out below, your protest must be denled.

Although ASPR 3+805.1, which implements 10 U.8.C. 2304(g), permits
the avard of & contract on the basis of initial proposals where proper
notification thereof is provided offerors and where the circumstances
otherwise warrant, the exercise of such right is discretionary. In fact,
the section expresses a preference for discussions. In this regard, the
regulation states that discussions ¥shali be conducted” with all respone
gible offerors within & competitive range but that the discussion requiree
ment “need not be cpplied to" certain situatioms including procurements -
vhere adequate competition clearly demonstrates that a reasonable price
will be achieved. Further, subparegraph (a)(v) of secticn 3=005.1 staten
that: i ‘ .
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" ® # In any cese vhere there is uncertainty as to the
pricing or tecimical aspects of any proposals, the cone
tracting officer shall not make award without further
exploration and discussion prior to award, ¥ # #"

Bee, also, 47 Comp. Gen. 279 (1967); 50 id. 246, 251 (1970).

We therefore mist conclude that the practice of the Jepan Procure-
ment Agency of conducting negotiations in all procurements with "Wgh
dollar value or operational significance” is not subject to objection
on the record befora us.

On the guestion of the timing of the formulation of the Covernment's
estimte, the file reflects that a Military Interdepartmental Purchese
Request dated January 12, 1972, from the United States KRavy Public Works
Center, Yokosuka, Japan, for that portion of the fiscal year 1973 ser-
vices to be performed at naval facilities in the amount of $76,404, or
¥23,550,012 at the stated currency exchange rate of ¥303 to $1, was in
the hsnds of the procuring asgency before proposal submission. Likewise,
& Purchase Request and Comnitment dated December 7, 1971, from tae Ary's
Director of Facilities Engincering for Jepan for the Army's portiom of
the fiscal yecar 1973 services in the amount of $1,053,755 converted to
¥326,654,000 for the fixed-price portion of ths proposed contract was
also in the hands of the procuring agency before proposal submigsion.

Although the Army's fixed-price estimate as expressed in yen was
incorrectly converted at an exchange rate of approxirately 310 to 1
rather than the stipulated 303 to 1 rate, it was sdded to the previously
pentioned Favy figzure to reach a preproposal rough Govermsent estimate of
¥350,214,912, While we think that the better approach would have been to
have finished the refinement of the Govermnment's detailed estimate before
proposal submission, we cannoct conclude that the campetitive position of
PAE vas prejudiced. , .

similarly, we must conclude that the record does not substantiate
the allegation that PAE's price was corpromised during negotiations. In
this regaxd, as-indicated above, the adzinistrative report has denied,
following & review by the head of the procuring agency, that PAR's price
was revealed. You have advanced no evidence thet the PAE price was in
fact revealed other than en inference drawn from the fact that the Gov- -
ermment estimate divulged to offerors wes close to the amount of the PAE
offer end unsubstantiated allegzations with respect to rumors reported 1o
you during negotiations that PAE wes low. : _ : .
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‘While we are not unmindful of your position that the circumstances’

wvarrant en independent investigation of your suspicions that the PAE - :

price was leaked, we cannot conclude on the record that sufficient
grounds exdst for our Qffice to recormend that an investigation of
your ellezations be conducted.

Concerning the alleged prohibitéd wuction technique, ASPR 3-805.1(b)

provides, in pertinent part, as follows:

"henever negotiations are comducted with more than one
offeror, auction techniques are strictly prohidbited; an
exemple vould be Indicating to an offeror a price which
must be met to obtein furtiher consideration, or informing
him that his price 1s not low in relation to that of enother
offercr. On tne other hand, it is permissible to inform an
offcror that his price is considered by the Government to ba
too hizh, ¥ & »°

In our opinion, the use of the Covernment estimate a3 a megotiatinz tool

was not proscrived by this rerulation since PAB's price wes not divulged.

&8 indlcated ebove, the edministrative report has denied that any infore

m3tion with respect to the PAL offer was provided other offerors. There~
fore, the record does not estoblish that offerors were advised that their
prices were not low as compared to other offerors. Further, in our opine
don, the advice to offerors of the enount of the Covernment estimate did
not constitute an indication of a "price which must be met," within the

scope of the cited rezulation. The term “guction" connotes direct price

biddinz between two coopeting offerors, not the negotiaztion of e price —_

between an offeror and the Government provided an offeror's standing
with respect to his competitors is not divulged. Therefore, the use of
the Government estimate &s & negotiating tool wes more in the nature of
edvice to those offerors to whon it was divulged thet they should cane
gider whether thelr initiel offers might be "too high,” & technique
specifically sanctioned by ASPR 3=-805.1(b). )

Accordingly, we must conclude, on the basis of the present record,
that the awvard of the cantract to Taihei D&ngyo will nat be questioned
by our Office.
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‘Paul 0JLenbling -

For the - Capiroller General -
~of the United States -





