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Attention: Micl;iael ~. Casey Ill, Esq. 

Further reference is mad.a to you?" teiefax of June 21., 1972, and 
subsequent correspondence c6ncerntng your protest under 1nvitation 
for Bids (lFB) No. S422L291~ issuei:t-by the u. S. 'Bure.au of Mines. 
Department of Interior, on March 3_. 1972.t fm: a multi~channel analyzer. 

Wh~ bids. weTe- open~ on Ma:rch 30, 1972, it 1'm.9 noted that your 
concern had submitted two bids in response to the subject IFB:i; one 
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for $17 1918, :srith a·trade~in all<>Waf!.ce of $3,000 for a present Coulter 
Syatem (Model E Electronic -Box> currently in use at the Bartlesville 
&lergy Re~earcb Cent;Ei:t of the- Bureau • .and one.for $19,950.00 without 
trade .. tn all~ce. The Depariment determined that your ·bid of $17,_918• 
was nonresponsive to the I.FBt since the solicitation provided for a 
direct purchase of the analyzer with n() pt"oVi.sion for evaluation of a 
trade-in allowance. l~ view of this determination. the contracting 
officer made.· an award f-Or the requirelllent on June 14) 197.2, to Particle 
Data, Inc .. , the lowest responsive bidder at a bid. price of $16;1000• 

You state that, pt'ior: to bid opEn:lng, you ware informally autho­
rized by a repreJaentative Qf th~ Bure.au to submit an altErnate bid 
whtcb would inctuc:kl a trade-in allowance-for an older Coultel:' ena­
lyzer cunently in use at ·ehe ·eenter.. ln vtew of. thia infot"mal advice, 
and of you~ belief that other bidders would al&o bid on a trade-in 
basia, you Jl'Vlintain that -you did not attempt to siibmit a truly com· 
petitive bid on a non .. trad~-:tn b4sis, -and that ft was improper fot' 
the Center to reject consideration ef your b!d based upon a tl".ade-in 
allows.nae'!: · · 
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The Department states that you never· questionect any Center 
represents.ti~es who had cont~acttng authority rega~ding the sub· 
mission of a tl!'eda-in allowance -with yt;ur bid; that;; the a~alyz.er 
which you assume wa.s a.vaill!lble for .tr-ade-in is .s.till needed at 
tha Center; and that you shou.ld ha.ve submi"tted . a protest about- the 
abaen<:e of a t.t>s.de-tn ·provision ln ··the IFB P"'.ior to bid opening. 

Paragraph t. Explanation to Offerorsf in Sta?idard Form (SF) 
33A of the subject U'B sp_ecificaUy provided _t®t uplanations con­
cerning the interpretation of the solicitatio~ must be_requasted 
in writing; the.t.orai instructions before the·,a,ward of t.he contract 
WQUld ~ot be binding; and that any._ -information given to a prospec .. 
tive bidder _ctoncerning.the·IFB .would b,e_givat ~-0 a11. offerors as an 
8lle!ldtlleilt to the IF& if. :Such iiiforma.t:_ion was ne¢e.ssa-ry to bidd.ei-a 
in submitting bids on the· solicitation~ In view the~eof, ari9 even 
if we assume. (for the purpose of.discu8sion) that you were tnfcrrually 
advised thQ Center would ·consider a bid with a·trade*in from your 
concern, it is clear that such oral" ·inatructiot'l wa:s eontrar.y to, and 
could not change or Qverride the subject paragraph-.· It is equally 
clear that no award could have been made on the basis of a bid which 
was low because it.i:::Gintained a tra.d~·in· allowance, unleas and until 
the IF.JI was amended to solieit bids Ort that basis from all bidders, 
Morever• it is well·se_ttlecl that .acts.of 9overnm~t agents· in excess 
of· their actual authot"ity do no.t estop the GOvernment from asserting 
the invaUdlty of such acts. Sf:;e Fesieral Crop infil.Jr@s.LCorpor,a.tionjf" 
v. Mer,rgl.., 3l2 u •. s. :3.80 .<1947) •. The Depart1J!ent reports, as noted 
above_i- that the employe_e who al1ege4ly gave yoU the advice 1n question 
did not possess any con~-racting au.thol!'ity • .anc.i we. therefore see no 
ba1i's upon which. to aus_tafn your ci>nt~tion tha~ ·you were justified in 
relying Upon sueh advice ·1n aubmtttirig a trade~in bid~ o~ in failing 
to submit' a more competitive non-.tracle·d.n bid because of ycur belief 
that your trade-in bid·~uld.be. cons.:ldered fQr ewai-d. 

While it 1~ therefore our opinion' that the __ rejection of your bid 
baaed upon a trade---~ .allowance, was legally propet t we are recommend~ 
inS to the .. Secretary of lntertor .that action··~ taken to prevent the 
releas.e of unaU:tboriaed .advice concerning the aubmission of bids in 
·future. procu.remen~_s. . ... 

For the rea8ons aet forth· ah<lve,., your protest must be denied .• 
 

V~y truly yo~s .. ~  
     

1 f!o.f~~._-1.ttl_l?.i  
. ,E.:. •. F~LI~L]:~tt 

Deputy i Comptroller Genel!-al · 
· of ·the United States 
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