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COMPTROLLER GENERAL OF THE UNITED STATES . :
WASHINGTON, D.C. 20548 SRS

DEC 27 172

Wm«:ﬁamﬁw A
ohﬁerm,hﬁn,wlin&ﬁoﬁm
12650 Riverside Drdve.

Borth Hollywood, (alifornie 91607

Attention: . Mr. Robert Hanna
‘Viee Preaident-&rkeﬁns

Gentlemen:

Tais hznrepl;rtoymxrlettmwwlémamae,
1972, and your counsel's letimms of November 2 and 3, 1972, proe-
testing againut the sward of a contract to auy other firm under
Invitation for Bids Ko. DAABOS~-T2«B«Ob32, izsned by the ¥. 5.
Army Electronices Command, ?hihdelphh mnnmmia

The solicitation oomatbida on two items. Ttem OOOL
covered a requirement for various ranges of guantities of radar
interference filters. A contractor-furnished first article test
report for the filters was the second item required, PBldders
were required to state eiiher & price for JTtem 0002 or that
there would be no charge. BSince your bid, vhich was svbimitted
4n the form of a letter instend of on the bid form, failed to do
either, and since the Avmy has determinel that the test report
cannot be walved in your case, itprupam to reject your bid as
nonresponsive.,

The record shows that invitationz were mailed 4o 43 potential
bidders, including your firm, on April 21, 1972, and that five
bide were received and opened on May 1%, 1972, st 4200 pm. It
was snuounced &t bid opening that the Ay would procure s number
of Pllters covered under rangs "C", that is, fiom 573 to 766 of
ths items. In this range your bid for Item Q001 was low.

You gitate that you received your copy of the jnvitation late,
spparently because it was sent to an incorrect street address,
that is, to Bo. 2900 rather than to 12900 Fooihill Boulevard.
Bince you did not belisve there was sufficlent time to avbmit your
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bid by mail, you called and diacussed this problem w:ath the Government
representative listed on the invitation. Your letter of Mey 16 states
that you "were sdvised that a letter would have to be hand-carried to
the bid roam. mung our price and conformance to the format of the
_solicitation offer.” Your contract representative in the Philadelphia
"area thereafter submitted & timely letter bid on your behalf, quoting
prices only for ranges of Item 000L apd further gtating that you in-
tended to eanply with all the cenditiana in the solicitation.

It is your position that your bid price for Item 0001 imluded BRI
the cost of the first article test report and; since you relied upon '
and complied with the oral advice of the Govermment's representative, :
the award should, in fairness, be made {0 your firm, In the alterna-
tive you argue that you have mamufactured all ravges of the products
requested in this soclieitation and that the requirement for the first
article test report should de mm. puraumt 4o the waiver provi- i
siona o!‘ the solicita.tion. : A 4 o

In comwbion with your objection -to the late receipt of the L
invitation, vhich you imply justifies guestioning the award to be t
made in this case, it iz significant that there is no indieation in

the record, nor do you contend, that there has been any conseious or

deliberate intention to exclude you from the competition, In the

sbsence of such intent or purpoee, an inadvertent failure to timely

firnish a copy of sn invitation to s particular contractor does not

conatitute a sufficient basis to cancel the invitation or to question

an otherwne per avard, See 3-171213,4'3;:5‘:@1;;31, 1970, and 3k

Comp. Gen. 684¥(1955).

With regard to the walver of first article testing the solici-
tation proﬂdes, m purt, as. follaws'

"B.15 WAIVER OF msr Asmcm msrm (1970 m)

a.. The Gowrmant reserves the right, with respect
to bidders/offerors who offer products previously ac-
cepted or tested by the Govermment, to waive the require-
ment for firast artiele tests, Blddera/offerors who offer
such products end wieh to rely on such previous ascceptance
or test must Purnish, with their bids/offéers, evidence
that prior Govermment scceptance or approvel is applicable
to the product(s) proposed to be furnished hereunder,
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"Where First Article is set forth as a separate
item, and 18 separaiely priced, and if the Government
electas to exercize its right to waive first article
testing, the applieadble First Article Item in SECTION E
will be deleted from the resulting contract and bids/
offers will be evaluated on the bagis of the Firat
Article Item being deleted, * * *"

The record shows that you are not & prior producer of the exact
equipment called for under thiz sclicitation and that on October 17,
1972, the Army decided it would not waive the requirement for first
article testing for your firmm. While you apparently submitted a
test report dated August 1965 on equipment which you claim i suf-
ficiently similar to permit the Army to waive the test requirvement
in this ecase, the Arwy's technical evaluators do not agree that the
items are sufficiently similar to justify such waiver. Subsequently,
you submitted & sample filter to the Army's testing facility, but
your request for waiver was again denled since the filter submitted
was not the filter evaluated in the 1965 itest report. Rather, the
filter submitted appesred to have been mammfactured in sccordance
with the apecifications of the instant solicitation, but no evi-
dence was submitted to indicate that & first srticle test report
had ever been gubmitied on this filter.

Generally, the determination whether to grent s waiver of first
srticle testing rests solely within the discretion of the procuring
agency, and this Office will not question such determination unless
it 1s shown to be arbltrary, capricious, or not supported by sub-
stantial evidence. B-168557,/January 23, 1970. The record shows
that the Army considered your letter dated July 26, 1972, which
transmitted the 1965 test report and included a sumoary of differe
ences and similarities between the filter solicited in this case and
the filter evaluated in the 1965 report. The Army concluded that
the two filters were not sufficiently similar to permit wvaiver of
first article testing. From our review of your July 26 letter, we
camot say that the Army's determination i3z unreasouable, particularly
in view of the increased life requirement from 250 hours to 750 hours.

As to your submission of & sample fllter, which you say will meet
the aspecifications in this case, it appears that testing would first
bave to be performed on the filter before your contention could be
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verified, since you presented no evidence that such tests had
already been conducted on the item, To require the Army to now
conduet the testing necepsary to pernit wvaiver would subject the
Army to testing expensea which in fairness should be considered
in evaluation of bids, We also believe guch action would be
inimieal to the integrity of the bidding system, in that it would
permit you an option after all bids have been exposed to either
submit, or decline to submit, a filter for first article testing.
For the foregoing reasons, we mist conclude that neither the
information furnished with your bid nor the sample filter you
subnitted after bid opening presentsz & proper basis for waving

" the first article tests contemplated Ly the provisions of the
solcitation, .

The queation then ariges as to vhether your failure to state
a price or indicete there would be no charge for first article
testing requires the rejection of your bid as nonresponsive, In
this connection, the invitation provides as follows-

Provision C,2k, Evaluation of Bids/Oﬂ‘era (1969 Mar), page 10:

YA bidder/offeror must quote on all items in thia
solicitation to be eligible for award, - All items
will be awarded only as & unit. BEvaluation of
bids/offers will be based, among other factors,
upon the total price quoted for all items,"

Note on IFB, page 17, at end of Schedule E:

"Enter prices where gpace is provided above in the SR
unit price amount column for all items, If an item P
is offered at no cherge, enter N/C. DO ROT LEAVE :
BLARK. Fallure to follow this instruction will

render the offer nonresponsive,.”

In addition, under the terms of the solicitation & bidder is obligated
to furnish only thoge items for which & price {or ro charge) is indi-
cated in his bid, See the “OFFER" portion of Standard Form 33, Solic-
itation, Offer and Award,
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In his report to this Office the contracting officer sgrees
that the representation in your May 16 letter of the oral advies
given to you by the Government representative iz essentially corw
rect, that is, that & letier bid signed by an muthorized peraon
and stating your conformance to the terms and conditions of the

solicitation would be acceptable., While we neced not here decide
the validity of this advice, we find no resson why such advice
should have resulted in your Ffallure to state s price om a line
item of the policitation. Nothing which was said sppears to have
misled you into belleving that a bid on line Item 0001 was unnece
essary, and we see no basis for resching s diffarent conclvsion
as to the second item listed in the solicitation. We have noted
that your sttorney's letier of Novaember 3, 1972, states that the
contracting officer dictated the language of your letter bHid and
"indicated that the language would be sufficient to cover all
contract terms upon which unit prices were not required, including
testing for which Hopkins was imposing no charge.” While it is
not ¢clemr from this statement whether 1t 1= not alleged that the
contracting officer represented that you did not need to either

. bld & price on Item 0002 or Indicate that there would be no charge,
we think it is significant thwt you made no such allegation in
your origingl protest. In any event such oral explauations or
inxtruetions are not binding on the eontracting agenosy. Bae
Standard Form 334, Sclicitation Ingtructions end Conditions, para-
graph 3. See also B«167202 Y March 18, 1968.

Although your letier bid states that you would comply with
all conditions in the solicitation, we do not believe such a state-
ment would cbligate you to furnish both the first article test
report and the filters for the priecs bld on the fiiter, The
furnishing of the report was not a condition of the solieitation,
but rether it was a specific requirement spelled out zs & Yine
iten In the schedule of the solicitation. :

Generxlly, we have held that s failure to quote a price, where
such price is necessary for bid evalustion purposes, constitutes a
meterial devia which mey not be wai.wed un&er the authority of
paragraph 24405 ‘/the Armed Services t Regulation, /
50 Comp. Gen. 852 /(1971) L6 id. 434V(1964)3 ud k1 1d. hkiz2/(1gel).
Algo see 51 1d, B-1T4298, March 2, 1972, vhers we ;tm
that the integri the competitive bid system requnires adherence
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to this mie since bidders should not be given an option after bid
opening to establish an obligation by means which are extraneous
to the bid, even if the rule appears to require a harsh result in
a given cage. S o ' o

Since the first article test could not be walved for your fimm,
your fallure to quote & price thereon, or in any way indleate that
the cost was included in the Item 0001 price, reises & substantial
question as to whether you could be required to perform the test at
no sdditionsl charge and necessitates the rejection of your bid.

Aceordingly, your protest mst be denfed. .
' Very truly yours,

. R.FKELLER

‘Babuty” Comptroller General
' of the United States
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