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~ BDSineertni ~ :·. . . . 
c/(! ~eraa_,_.i..nn, ~]111. ~ •'. 
J.2650 linr•id• ~ve. . : . · 
-~ ~. c.u.tcl'!lia 91607 · 

A't:teatioiu . ifr. ltobert 1iMBa 
· · Vlee hea1-t-Karke'Kng 

aeaueaeiu 

DEC ~11972 

!hi• 1~ in re»J¥ tO JOU?' l.ett9?'8 :Qt Mai.T« l6 a04 ~ 30~ 
l972t and. ,OW CNmafil'a l~~ot l'ovember a and 3, 1gr2, ~ 
testing apln11t tbe ~ ot a eontraet ·to _,. other tbw. UJder· 
i.it.ticm tar Bid• Jfo,. DAAB05-72·~32~ 1&8\1.ed ·by the U .• s. 
A1!ll!I El.ectron1ca CcJliland, PbU.adelfhla. ~VMi&. 

. . . 
!be eolicit&tlon eousbt bids on. two .. :ltw.- ?t-. 0001 

conred a ~r..-t for Y'Uioua nm.au ot q~titlea ot .radar 
1~erence tD.'kr•·· A contraetcr·tuni•hed tint utid.e teat 
report tor the ftl:t•• ws tbe aecolld it•· :r~. Jiddera 
were ffll\11l'f:d to •t.lte ei\her a price ~ it• ooce or tat 
tb.ere·woal.4 'be no darge .•. Since~~~ 'Which :wu. nbd.ttecl 
t.n. the fora o-t a ·1etter inst.a ot o& the bid· ton,. IJil.c to cro 
either, ... •lrlC• t• Am:f hu 4~ that tbe teat re)Ort 
carmot be waived :1n 1QUr cue·; it pmpoaea to· ndeat ~ bid u 
~,... . . 

De record Oowe. tha.'t .invitation& nre -.Ued to 43 pote.t1al 
bidden, -il\alwlins ~ tlra. on April n, l912t: .m. ~t t1Te 
ld.dll wre received and-~ Oil *1' ll, 1912, at l;.tOO p.a. :rt 
vu al!lOuced ·at .'bid o;penin8 tbat .tta. km1 li0\11.d proeu:te a mm1>er 
ot ftltu• covered under ~ !'c•, that -la, ti'Oll 513 iiO 766. ot 
tti. 1tala-~· In thi·• nmge 10m' b14 tor Itm 0001..vu low. 

You. attate "*et 1011 received fQ\lr copy of. the invitation. late. 
lfPU'm1~ beo&uae·it was aent t.o • 1=orrect atnet ~a,. 
that ii. to Io. 2900 8th.ti' tbatt. to 12900 F.oot)dll iolilevwcl. 
llmt JOU did not bal.Jeve. theft vu At.t1~1-ea.t tsae to 8'1\wd.t 10\lr 
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bid by. mail, l'OU ·called ·&rid: diaeuased this· ~lem. wj.th the Government 
repreaent&tive listed. ·on the invi-tation. Your· lette.r of May 16 state.a 
that. you «fve:re adViaed that a letter would have to· be ha.nd-carried to 
the bid roQJl.IJt&tins our i>riee and conto?m&nee.-to·tbe fomat of the 
.aollcitation otter· • ., Your contract rep.reaentat!ve · in the Phil &qelphia 

····area- the~er .. sti.hiU.tt-ed a . time·:cy letter :bid· on ·10Ul' behalf, quoting 
prices only tor ranges ot Item 0001 and ·further stating that you in• 
tended to comp}¥ Yi tb all. the eondi tiona in tbe eollci tation. 

It ia your position that your bid price tor Item 0001 in<:!l11ded 
the coat of. ~ firat article test reP<>rt and; since you relied upon 
arid c'mpl1e4 W1 tb the oral ad.vice Of the GoVennent ~I representative; 
the award ahould, in fa.trn.eaa, b~ made· to you:r tint. In the al.:'\erna,.
tin you a.rsue that :rou-~ manufactured all ~sot the produ.cu 
reflll8•ted in thia aclicitation ~ that ·the requirement tor the first 
article teat report lhoUld ·be Y&iVM., pursuant to the waiver provi ... •I.on• ot the 8Qlicitat1on~ . · 

In connection vi tli your obj ectiori ·.to thC ·iate receipt. of tbe 
iDY1tation1 which you 1mP11 justifies questior.dng. tbe avard to be 
made in thi.s ca~e. it. ia aignificent that there .. ie n.O indication tn 
the record, nor· do VotJ. contendf th&t ~re bu.been uiy con~ioua o:r 
deliberate: intention to -exclude you ~ the ~t1tion. ·In the 
absence o~· sucb intent or -~se-, &l;l inadvertent failure to timely 
1'1mi•h a cow ot an invitation to a particul~ contractor 'does· not 
constitute a suf'ticient basis to cancel the inv~:t~tion.or t9 question 
an otberwiae ~-pe~ aw,,.ra. ~ ·B~l7l.213,fn;e~r.311 1970, and· 34 
ccep. Oen ... ~((195?)• . . . . . 

With ~·to-· t~· waiver .of first articl~·:testing ·~ .. solici-
tation prortde,s~ i:n ~, as. toll<meJ·:·· · · · 

. ' 

"B.15 WAIVD OF FIRST .ARTICLE ·TES'fnfa (1970. Dee) 

&. ' The Government reserves 't~ ·n~. with re~c.t 
to biddera/o.tterors. wo otter .·~ct• previously ~
cepte'd or. teated'·by the Goie~t, to waive the. requi~
ment tor ·first ariicle tests.· 191dders/o~~i-Ora who otter 
such prod.Ucts end ~sh to rely on ·iJucb preri.an• acc·e:Ptance 
or teat ~st furnish, With· their ·b1~s-/otter1,· evidence 
that prior Gover.ment acceptance or &pp:reval is applicable. 
to the ·produet(s) proposed to be tu.riiisbed hereunder: .. 
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·~e Firat Al'ticle is set forth &a & separate 
item, and ia .separately priced, and it the Govermnent 
~ecta to exercise 1ta right to w.ive tirat article 
teatiqg, the applicable First Article Item. 1n ~O!f E 
vUl be deleted from the reaultbg.,contract and bidt/ 
otters will be evaluated on. the bUi• or the Plrat 
Article Itea being deleted. * * *" 
!he record ahowa that you &re not & prior p:rodu.ce:r ot the exact 

equipaent called tor under thia solicitation and that on October 17, 
197~, the .Arrq decided it 1IOUld not waive the ~ement 'tor firat 
article teating tor your firm. While you apparentl.1 aubmitted a 
te1t report dated Auguat ~965 on ectulpm.ent whieh: YoU ela:lm. is sut• 
tic!entl.7 shd.lar to permit the Arrr! to waive the teat requirement 
in thia cue~ the .Arrq's technical evaluators do aot agree tlat the 
1 tema are sutticiently simUar to ~ustity 8UCh wai-ver" lu.baequently, 
10U aulmd.tted a •ample tilter to the Arrq's teatins tacUJ:ty, but 
)'OUr request tor waiver YU 8Sain denied lince tbe tilter auba:l.tted 
vu not the fil:ter evaluated io the 196; teat report. lather, the 
tilter aubld.tted. appeared to have been JllillUtactared 1n accordance 
with the a.pec1ficationa of the instant tollcitation, but no evi· 
dence vu aubllitted to indicate that a first article teat re.port 
Md ever bee11 hbmitted on this tilter. 

Generally, the determination whether to graQt a waiver of first 
article testing rests aoleJ.y within the discretion of the procuring 
agenq, and thil ottice will not question. l\lCb. determination Ullleas 
1 t i• •howu to be arbitrary-, 9.,aPricious, or not ~rte4 by sub ... 
etantUl. evidence. B-168557 H'·J&UlJA'r7 23, 1970· The record abows 
that the Aftl1 considered y.our letter dated Jlily 26, 1912, which 
tr&n8Jlitted the 1965 teat report and included a ~ of differ· 
eace1. and aimil ar1t1ea between· the filtw .Uci tad tn tbis case and 
the tilter evaluated 1n th.e 196; report. The Arr.I' concluded that 

884 

the two tilters wre not sutt1e1ent17 s:hdlms to permit wtdwr of 
t1rat article testirig.. From our review ot your J\\11' 26 letter, we 
cannot aq that the Artlr.r'• det~tioa 1• unreuouable, p&rticul&rl.y 
in view of the increased Ute requirement troll 250 boars to 750 hours. 

As to your subiaission or a ·sample ru~r, wblch 10U aq will meet 
the apeciticationa in this case~ it a.ppee.ra that testiug 'WO'Uld first 
have to be pertortned on tbe filter before your contention could be 
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verified, since you presented no evidence that· au.ch. teats bad 
al.read¥ been conducted on the item. ~ req,ui~" .the Arma to now 
conduct the testing neceasa:ey to permit waiver would subject the 
Arrq to te•ting expeuea which in fairness should be considered 
in evalua.t1on .of bids. We also believe such action would be 
inimical to the integrity ot the bidding system. in tbat it would 
pendt )'OU an option after all bids have been expoaed to either 
aubmi t, or decline to aubmi t, a tilter -ror. tir1t ~cle te.ating. 
For the :toregoing reasons, .we muat ·conclude that. neither the 
information turniahed with your bid nor the sample tilter you 
aulxd. tted atter bid openins p:resenta a proper basis tor waving 
the tir1t article tests contemplated by the prov.laiona of the. 
10llcitat1on •. 

The question then ari:aes se .to whether ~ :failure to state 
a pr.tee o:r ind1ce.te there would be no charge tor first article 
teating requi;rea the rejection of your bid as'.nonreapo1µ11Ye. In 
th1• connection, the .invitation provides·aa follows: 

~sion C.24, EV'aluat1on of! Bids/Otters (1969 ·: Mar), page 10: 

"A b1dder/offeror must quote on all items in this 
aolicitation to· be ·eligible for award. ·All itema 
will ·be awarded· only a• a unit~ Evaluation ot 
b1d8/ottera Y.l.11 be baaed, among o~her tactore, 
upon the total.price quoted for all items." 

Note on IFB, page 17 1 at end of Schedule B: · 

"Enter prices where space is proYided abov'e in the 
unit price 8DDUnt column"t°Or all items. It an item 
is ottered at no che.rge, enter. N/C. DO NO! LEAVE 
BUB. Failure to folloW this instructiOD. will 
rend.el' the· otter nonres_ponsive~,. · 
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In addition, under the terms of .the solicitation·a biddel' is obligated 
to furnish only those item.a :to~ lft;dch a price (or ~ charge) ia indi
cated in hie bid. See the "OFFER'*.portion ot standard Form 33. Solic
itation, Otter and: Avard. 
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In bis report to this Ottice the contracting. ott:tc·er egree• 
tll&t tbe re:presentatlon in your ~ J.6 J.etter ot the oral· adrlce 
pven :to JOU b7 the Government representative is essent1"1l.y cor
rect, tba t 1a, tba. t a letter bid .signed by an authol"i~ed :peraon 
a.nd atatin& your conformance to the.tel!'IQS and conditions ot the 
solicitation would be acc;e;ptable. While we need not here dedde 
the V&Ud1i7 of tbis advice, we· find no reason why INCh adviee 
should b&ve re$ul ted: in your t&Uuro to state a· pric.e on a line 
item of the solieitaticn. lfothing. which was said app.-s to baYe 
miaJ.ed you into believing that • bid on line Item O()Ol ,,.. umMC• 
easai7', and we ae.e no basis t~ rea.clling. • ditterd coacl.U.Sioa 
ae to · tbe second 1 tem listed 1n the aollci tation. Ya haY'e noted. 
that JOUr at.•rne,-•• letter of lo'Y•er. 3, 1972, at&'M• that the 
caairaci1Dg otttoer dictated the· J.aguage ~t your letter b.14 ud 
":.lndicated that the laDguage W0\1ld be fttticient to caver all 
c011tract terms upon ·wbieh unit prices were ·not r«tUired,· including 
testit>a for which Hopkins was inr.poling no cbarge. 11 DU•· it is 
not clear trt:IJ11 this statem.ent whether it is not- alleged t.hat the 
ooatraciing offleer :represented tbat 10'1 did not need to either 
bid a prl.ee oa Item 0002 o:r 1ndie&le tat there would be ao ehaqe • 
ve tlda :1t u 1lpltioattt tb&t 70tl lld• .o .aucb &llegatian ill 
roar ortsina.l protest.. In ~ eY"etlt neh oral eQlabt.ioU or 
lutructioaa are n.ot binding on th& ·eontraeting &1$D47• he 
handard Fora 33A, iolicitat~ lurtruc~ioas end. C..aitiona, para
sr.a 3. ate .:Lao B-167202,'fMirch lBs.1968. 

J.ltbougb 70\U'. letter b14 at.tea tU• ~ would ~ with 
all coU:ltions in the solieitation,. we do n.ot· beliW9 heh a atate
aen' vcold oblipte JOU to hl'nien ltatb the ti.rat artieJ.e tut 
report ancl the tilters for the price bid on the flltv. The 
tuniahiDg o~ the rqort va.s not a condition. ot·the·8011eitat1o1'J 
but rather it vu a tpecitic :r~a spelled out •• a line 
ttea in the schedule ot the •ol.ic:ttatlcn.. 
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to this· rule since bidders should not~ given ~-option after bid 
opening to eatabliih an <;tbligation by meana which .ere extraneou:s 
to the bid. ~n it .·the .rUl.e appears to require a· harsh reault in 
a given cue. · · · 

S.1nce the .first artic1e iemt eould not. be waived for your tim, 
)'OUr tail~ to ·quote a: price the~~,· or in .&t\Y .way illdicate that 
the cost vas included in the Item .. QOOl price, raises a substantial 
qUeation as to _wbether you ·co:uld be re.~red to perto:rm the. test at 
no lddit10Ml ·c:ba:rP Md ne~eaiJitates'. the rej-~t1on of your b.1d. 

Accordingly; your· p:roteat must ·~e denied. 

· Ve'!'Y t~ youra, 

n.F.KEL~ER 
-n8i>utv..., comptroller aelierai 

· Of the United States. 
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