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COMPTROLLER GENERAL OF THE UNITED STATES
. WASHINGTON D.C..- 20548

voses oo W

My. lultcn uu. ht Vige Pmidant s
Amarican hdmttm af mmm Enploym
Iaoﬂ; HG. 1931.

P, 0. Box 271 - '

w«:ua, cnumm 9203?

Daax }ho 3011:

[ We reu: Ixm.har m ym aumm: e!! Apﬁl 1.3 3.972, vhereln you .
1 raquestsd a dealsi pe:tunzng to tha mithority undér 5 U.8,6. 5342

L {mow ¥ U.8,0, 5346 pursuant’ o Publiy: m §2-392) 6f the Department of
emrae to Msu tha nethod bf settddg pay ratas for the officexs and
1. members of the evew of the wessel "DAVID STARR JOHDAR" (the JORDAN),

L such’ ehanaa ta bwm affmt&m upm: mtxm:ien ot !;ha present. agxmant.

fixing of xaces mist continue. to be by ne;otmm in view of preévious
agressants 19 the matter, or may suchirates be £3ixnd by sduloistrative
secicn, and ¥hether the application of "Rant Cosst” pay schedule mod

L wotk ales le préper. Foxid vml omuug i tixe ‘Panific Ocean, Be-

A fors: aonwidexing - ‘the watter 1€ van nmmy that we ohtain & Teport
from khe sdulafstrative affice. This ‘was “Furnishad by letter dated
~ﬂm 9, 1972. and we' mea ‘that : oopy: theran& vas sent to yem- office,

i‘ L{ ' The mm&ray in aumuy imlvu m queation of mﬁm the

tt iu the meant:loa of Leca}. 1983,, Ames.eim 'nderat:icn nf. Govern—

mt Puployasds (AFOR), e wat forth fn your letter, that the Departuent

- of EMMpn}:uim:ty ‘the National Goagnte and Atmospheric Adminds-

trurion (ROAR)—18: in wislation of mu s U850 534@% its aasounced
wm:r ‘with tmﬁt LA TR .

5 RS "1 neviat:ion faf v”uﬂl c:.muimtm £rm .
B R nm quu Eor cmamﬁnn

B 3% "Uu of Atlantin Murim pmy mhﬁnla for
: . Harine permcausl on thé- Pacific Comst, -
. {cmhtiag of &ufarems 4n ‘pay: mhudule
- and: work ruiu) tow cmpsnnam purpohu.

ﬂu t‘hi’td !m che liwt paugupb of -3 yourz loaw ruadu ‘

' "m ahaxtw nf Leml 1981 datae hank to 1 an 1966.
Lpul 1981 hu hxd &b diw&: 2 hvful agumt with
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nanagament which was entared into prier to the effective
date of E.0Q, 10988 and, accordingly, is covered by
Section 24 {a){(l) of Exzecutive Order 11491. As in the
past the fixing and sdjusting of the pay of the Officers
and Crev msabers are done only by negotiation batwesn
Loedl 1981 and manngement in accordsnce with the ex-
clusive recopnition held by A.¥.C.E. Logal 1381. T
remove the right to bargain wages at this point in time
would west certainly interfere with the vegtad rights
under the existing collective bargaining apreesment,; thae
renewal or continuation of which is pernitted hy Section
24 (a)(1) of .0, 11491. Presently the wage agreement isg
in effect to June 15, 1872,

s y.s.C. 5348{&)V1n pertinent pavt, reads:

% & # ¢hg pay of officers and mambers of erews
of vessels * * ¥ ghall be fixed and adiueted from time
to time ss nearly ay is oonegigtent with the public in-
terest in accordance with prevailing rates snd practices
in the maritime 4industry.”

HOAA yeports that the controvaray in guestion atema from the tzansfer
of the former Bursau of Commarcial Fisheriaes (BCF) of the Nepartment of
the Interior te the Department of Commerce--and, within the Department,
to NOAA-~-pursusnt to Reorganization Plan No. 4 of October 3, 1970. The
JOBDAN snd 1ite officers and crew, slong with fourteen other ECY vessels
and erews, came to NOAA as part of the bramsfer, Tn NOAA BCF has been
rensmed the National Marine Pisheries Service (RMFE), The l5-page report
furnished by N0AA fully seta forth the reasops for its determination to
sstablish a single-wage maripe pay plan besed on Atlauntie Coast Maritime
Work rules and pay practices. Izasmuch as the report has alsoc been fur- P
vished your vffica, we sea no necesaity to repear it here. Our juris- P
dietion in the matter extends to determining vhether 5 U,9.C. 5348% e
requires an agency to nagotizte wages to the exclusion s5f an adwinis-
trative fixing of wages,

 Executiye Oxder No. 11616}7éated August 26, 1971, and Executiv?/,
Order 11636, dated Decesber 17, 1971, amended Exeeutive Ouxder 11491 and
section 24(a)(l) mow appears as section 24(1l) and reads: \\

“Sec. 24. Savings Clauses. This Order does not TS ).
preclude~-{(1}) the renewal or continuatism of a lawful
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agreement between an agerey and & repreaentative of {ts
employees entered inte bafore the effective date of
Executive Ordey No. 10988 {(January 17, 1562) ;% % #°

In 3%158990%/;ebruary 2, 1870, in the next to last pavagraph it 1a
stated:

h % & Moreover, we have no jurlsdiction ia the
process of negotiating Federal ewployes labor mgres-
wents. Puring the period invelved in the present case
questions regarding negotistions were for disposition |
by the employing sgeney In acvcordance with the pro-
visions of 5 U.8.8. 5342(a), Emecutive Opder 10988 of
Japuary 17, 1962, and implementing repulations., We
pote that the ¢cited Fxecutive order has now been
superseded by Ezecutive Order 11491 of Qetober 29,
1969, whieh provides a procodure for referrinz com-
plainte of sllegad unfalr labor practiees to the
Assistant Seeretary of Labor.”

Executive Order 1149if‘as anended, Irn saction & establishex a Federal
Labor Relations Couneil which '# ® # ghall administer and interpret this
ordar, decide major policy fssues * & W, Additjonally mection 5 of the
ordar mstablishes the Federal Services Iwmpasses Panel with brosd authority
to settls negotiation impasaes ag provided in sackion 17 of the order. L
It would appear that your contentlon with respect to the effeet of the o
gavings provisfon of Executive Ordex 11481would be primarily for reso- o
lution within the tevmes of thak oxder. Im our view, sueh provision could
oot preclude the requirement of 5 U.5.C. 5348%that wages shall be fixed
and adjusted from time to time as nearly as iz consistent vith the public
intevest in accordance with prevailing rates sund practices fn the maritine
industry.

With respect to 5 U.S.C. 5348%we have held that the requirement to
£ix and adjust wages in accerdance with prevailing rates and practices is
subject to the ududnietrative discreflon that is embodied in the ternm
“ag nedrly as is conmsistent with the publfc fnterest.” 30 Cemp. Cen,
1581950) . See also 30 Comp, Gen. 3567(1951). In B-168080L August 18,
1970, ve referred to 30 Comp. Cen, 356%nd peinted ont that two conditions
were apacified in the ruling, i.e., that not only wust there be evidence
that the action in question 43, 1n fact, s practice in the maritime in-
dustry, but there umst be a determination by tha sdnintetyative office
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that it is consistent wirh the public intersst to follow such practice.
We pointed out that the dacision by no means cempels an agency to follow
every practice prevailing in the maritime industry,

NOAA weports that it has dstermived it wsuld not be in the public
interest that it-—s single agemcy which admindstars the wages of wage
umarins suployees on over 30 vagselg--have one system of pay and work
rules for the crew of the JORDAN (and other former BCF crews) sund a
second end different system for the resaining crews, NOAA states it has
deternined that it is not in the publie faterest to pay 100 percent of a
rata which is applieable to arewz of vessels up to 3,500 h.p. tous, to a
crew of a veasel with slightly wore then one-half of the h.p. toomsge
and, that it 1s not in rthe public intareat to pay for work which 4is not
performed, %,e., For the 16 hours a week in port which, under Pacific
rules, are pald at overtime rates if worked. In summary HOAA states:

"In our view, public interest comaiderstious indicate the
desirability of (1) a single systen for the determinatien
of wage rates and work rulea for the wage marine smployeas
of this one agency; (11) 2 basis for determining the vage
rates vhich more precisely relstes tha h.p. tonnage ratings
of the vesselr involved with the rates of pay for the 1i-
cenged positions onm thew than does the HSC basla; and

(1i1) payrent only for hours sctually worked in unlicensed
clasgifications.’

On the record we cammet say that ROAA is in violation of 5 ¥.5.C. 5348(a)f<
in the exarcise of its dizeretion thereunder.

Sdncerely youra,

PAUL G. DEMBLING

For the gemptreller Gemeral .
of the United States






