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.. C0°MPTR~L.LER. GENERAL OF T°HE' UNITEO STATc:S' . 

. 'WASHINGTON, D.C •. · 205~8 

-..11s1a1J 

lfio •. JW.to.i bllt ht _Vi'#'• rn.«ent: , :'.:. · . 
~ ·ted~•t~ o·f. fhW•~ ·Etip1of-" 
LoA.1-~. ·1981" __ -. . . . - ·- -
t. o~ ·aos· zn . . · - · .. 
W•lli:a~ . C:.~ -920!7: _ -, . . . .· 

. tt., .ret~·~.~~~ber· t~ :r• .. ~ltiiitn: ~t.:.A~rl112•~:i972\, vh~. y~ V 

·sso 

. l'.~t.a •-•ecu~-~tat.uw· ta tQ4'.~taoritY. ~o s u.:f.c'"=.:5342 
('ilOW l u .s .a-•. !l4-8!Yimrs~t · to Ml~\~~•( P:1..:.39zf _Qt·· tlt• net>d'~t "J 
~. t'? ~-·•~ •t~ .of sei$:~~ _··pa.y Y&tttii··t'tfl .. the offio.tl:• *1ld 
~.of.·~· cl-.- o~ t~ Vi\8,.d r_iPA~ · $T~ JOQA~0 (the Jomwi), · 
web .. olwla•. -,.ti•- .. ~O. -.-ef:u~·-:~:;cni_.:e:aPu,at·:ton· ·or: tthct: •~•••d· •li~t. 

~ ·~~., -~- -~,. :~1*•l~ ·~~:~: :~f ~t~ :.ill. 
_fWA« .of x~---~~·•a~tmse:._to ·k i,r,· ~&otkt~·: .. :tu Yiew ot pl:'~ous 
~· t(( =t~: .. •ttu,.- ~. 1#41 ~lf _l-:at8 ha t~ -.,, atJJJ!Jli;b~ad¥11!1 
··"-·· .... ;;ut~ -the '·4P.P.i.t~ieft .Ot:: -'118.tt :~~'U pay Hh~Ul.e. and. . 
~ -rill• ~- .. ~- t•;·•-.-'1~ n~?a -1 ... ih,."'.PU:U.ic oCMn~ Be
in•:@.ni4~ :~ -•~~-tt w.• ~..,. th«t;·we- ·o'J>tdt'l •. report 
f*"llM. •dad.*1•Ji•ti~e offi¢•: .. ,-· ~--'~~:f~ 'by;.l.et~•- .dated 
!f~ ?. 191%~ :bd _ve:.1'0t•· :th&t ._, :Qij)y.;"therd':·.-fi_:·8ertt ~- ~ office. . " :. . . . . . . . . ... 
. . " . tt· u thG =.oat.mi®:: o.f :ioc.1 19Sl ... "·klull'i~'_:Fed'~-rAtton -~f Covem-. 
~· .. lo)r .. "((riE),·, •:· . .ai: ~ft>rth :'1.~i~"~ 1etter·;._.,l\at the.D~t 
t.t ·cant~ •«~p_.:q.ut..U:r ·:tu -l(at.1~: ~~4 ect: ~~hfti• Mnatnis
tfft'tft-'·;·(ICAt)~i4: f.u YU.:\At~:Cta·of. d.tle· $tr,..s.e.-·:.$!i4~ it• ·~e<t 
,;J.tq.,,wtlh ._,.ct ·to.:_ ; . ;<-_: '..-: . ·:-.>-:. _... ...... · _ .. .,: . - _· · 

'n1·. , .. n~•itrm.;:·•f.:'. ~~~ati ci .. i~tca~ :_it~" 

····.····.··===·--~~~~-~--"~·.·· ,. 
. -_ "'i;.. -·U;ff of ._~.,_~ic:f Har1n..:p;ay. ·ac~ule ... .fO\'. 

·• ·. HDW.-P*-;.~. on ·th~i-Pa~lf~ (Jo.at, -. 
· - €~:1.at~Q"of: d:U'fare~_·tn ·",.,·, P.had\ll• 

u.d ~l'k ~bl.)' f~·"O~~tiott. ~-· H 

, ~ tbb4. f~ . t~ :ih~" ~ap~·. -~ :Jour l .. t~ had• i 

· · Pfk'ar ~tri~ -.of ~i' 19'81' ut.d --~~" to 1 · Jiiue ·1960. 
_. · -~ 19sl' -~ had: t~ .itnt ia .1AWfu1 •&¥._..t ·14th 
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ra.on.as;ttiment which va. ent~r~ into prior to the ef f ectiv~ 
date of t.O. 1(>988 amt. acco-rdingly, is eevered by 
Seetion 24 {a)(l) Gf Exeeative Otde-r 11491. A.a· in the 
p•st tht fixing and adju~t~ cf the pny of the Off i~ers 
and CrQt# '!Rtlmber• axe done only by negc:itiation batveen 
Loe.el 1981 ~nd uuag~nt in .acco-rdanc.e 'iith the ex
cfuive r*cog:nition lleld by A.P.G.E. t~l 1981. ·ro 
remo"le the ~ight t() bar&ain wag.as at this p0in.t in time 
wuld meat certainly interf4!1:'e with the vested rights 
und~r th& ~sting collective bargaining a~r&$U&nt~ the 
renttf.tl or ~ontinuation ~f which is per-:.nitted. by Seetion 
24 (a)(l) of E.O. 11491. Pr~eently tbe wage •greeruent jg 
:lu effe<:t to June 1S, 1972.'1 

S u.s.c. 5348{a)v;_n perti~nt part, reads! 

~ 1 * * * tho pay of officers 4nd mal'.<lh&r& of <:rews 
of vee•els * * • 8hall b~ f i~ed and adjuetad frODt til~e 
to tiu as nurly nit is consistent with. the pt:J.blic in·~ 
ter~at in accordance v!th prevailing rat~s .and pr.actice.s 
in the tl\a.riti'll!e in.duatcy •1

r 
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NOAA ~i!pOrte that th& t?.Ontrov~r.ey ill question: atema frml.\ the transf e'l' 
of thtt fomar Bureau of C~rci~l F.isha:d.QS (JIDF) of the Depa:rt!'!ren.t of 
the IntE!rior to the DeparttTtent of C~r-0&-.. and~ within the De:parttll(!nt, 
tb NOAA--pursuaat to Reorgu.n~mation Plan No. 4 of Oetobe~ 3, 1970. The 
JOR.ll!.~ and ito offio'1.'rs and c~ew, along '1¥ith fourteen other Bel vessels 
and cr~a:t came to NOAA as part of the tran-sft1r. In NOAA ~er h4& be.en 
re~ed the. National Marine Fiah~ri~s Servic~ (NM'FS). The 15-page report 
fumiahod by NOAA fully sets f o:rt::n the reasons for its d•~nation to 
.. tabli•h a JJingll!!-wage urin~ pay plan based on Atlanti.c Coast Maritime 
Yoi;k rules itnd pay p;:;actit:0s... llfl1$ll.UCh as the report has also biKm fur
tliehed your offiealt" we aeo no naeea-Uty to repeat it htire. Our juris
diction in tbe autttu e~~nds to -dete-rminins Wbgther S u, s. C. 534-B X_ 
require• iln. age.ncy to neg\'>t:late wagea to the exol'l.lsion 6f an adrntnia
tr~tive !i:!d.ng_ 0f wagos. 

JtXl).euti~ ~dt!r No .. 11616~ated Au.gust 26, 1971,. and '.Ex•eutive 
Otder 11636, · d.atEMl Ihtcember 17, 19711 amended E*ecutivE- Oi:d~~ 1149lrand 
uction 24 (a) (l} now appears ac tJecti<m 24 (1) and -rea-de: \ 

"S~a 24. .Savfl.na! Cliltlses. Thia Orier does not 
preelud.e--(1) the renewal or eontinu . .lti(m of 4 lavful 
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agree.illent be~ an agency and a repr6sentative ef its 
e1t1ployeee enter~ into bafore the eff ~tiv~ d~te of 
Rltacuttve Ord~ No. 10938 (Janua~y 17, 1962);* * ~tl 
In l:l~168090~ebruary 2, 1970, tn·the ne:r(f; tQ Last parag:t'llph it is 

stated.~ 

11t ft * MoreMTf!i'l', ..,e have no Jurisdiction in ·the 
proeeH of negoU.atin& Federal or•loye• labor agree
ments. Dur1n8 the period involved in the pl'.'Uant cnaa 
questions regarding n~gotiatit:nuJ wera f Qr disposition 
by the eniplcying .agency in accerdaue~ 'rltb. th~ pro
ri.aiOl't.S of 5 U .s .. o. 5342(a.); Bxec:1.tti'fe Order 10988 of · 
January 17, 1962,. and ·U:l.ple.mli!nting regulationl!l. We 
note that the cited g%eeutive order has now be.n 
euperseded by E!ncutiv4l Order U491 ef Oetobu 29,. 
1969, whieh ~Jtttvides a proct\dure· for referring com~ 
,1ainta of ~llOi~ U?>.fair l;ab~r proctic~e to ~he 
Assiet.ant Seer-et~ of Lttbor.H 
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Kxeeutive Ord~!:' ll491f ftS amQlld~d, in s~ctioa 4 e$f!ablishe• a Federal 
X..bor Relationt Council which .,~ * • eb~ll admi~tet and interp~et th.is 
ordar, decide u.jor policy bsuee * * •.H Additionally ~sction 5 of the 
order ~•tabl:lsh&s the Federal Services lm?'lsauis. P.11.J1el with broad auth¢ricy 
to &ettl.s n~gotiati<>n illlpaas~ll as p7t0'V'icled :tn section 17 of t1l~ ordar .. 
It would appu~ that your contentiQn ldth respeet ta ·the e.ffoct of· the 
a..vi~ga provi•ion of Executive Otdex 114~l~woul.d ba pril\1drily for re.o
lutf.on vi.thin the· tems of that o'tder. In· our view, such previsi()n cqu'.!.d 
QOt prenlude the re.q_uireaent of .S U .$ .. C. 5348~hat wt,tes shall be f b:$d 
and adjusted frt:>i:A ti~ t.o Hw.e as tlMI'ly a.e is consistent rit!l the public 
intereat in •e¢0't'~ll.¢e with pra-vailing r.st'!la and p:r.a.cticPJ in the maritim-m 
1nd:11•try ~ 

With reepatt to S u.s.c. 534S)(-wl!l have held that th~ req~r~nt to 
fix and 4djust wages in 11eco-rdance with ~ravailing rate• .and praetice11 ia 
•ubjeet to tg~ adtllnistutive aiseteti'on thllt. it embodied in the term 
'
1
•• •. ~rly a• is co~sist.~nt v.ith the pu~¥c :tntel::'est .• ·~ 30 c~ Gen. 

158 \119:50). See also .10 Comp. ~n. 3S6i11951). In ll-168090f'Ausuat lB.1 
1970. -we referred to 30 Comp. Gen.~ 356Yand poittted. mit that two ~dition.s 
w.rt spod.fied in the tulin~z:, i.~.1 t:b4t not only ~ttf there be evidence 
that the aQtion in question .is,, in £act 1 iii praetiae in. the marltittw! in ... 
dustry1 but there must b~ a de..te:tmination by· the adnd111at't'ativ~ office 
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that it ia conBistent tdt:h the public interest to follow such practi~. 
We pointtW out that th41 decision by no m.eau c0111peb an agcmcy to f 011()11 
fNery pr•etiee PT~ailing itt tb4 maritime induetry. 

NOAA reports that it ·has deteraitted it would not b~ iu the pu~lic 
int.erut that it--a si;ngle agency wl1ieh adminuters the wagQ of wage 
1i1aritut tmlplQy~es on over 30 v~ssels~-h~ve (>Ile ayst~ of pay tJnd ~"'Ork 
nle8 for the crew of the JOru>AU (and C'.)ther f o~ BCF cJ;'ews) ~nd a 
seeGad a.nd different system fo,.- the ~ining tll'e~~ NOAA states it has 
d.etQndned that it is not in tht!! puhlk i:nt~est to pny 100 per~ent ef .a 
rata which is applicable to arews of vuaels 11p ttt 3,.500 h.p. tons~ to a 
crew of 4 vessal with slightly 1110r• than one-i~ttlf of the h.p. tOD.n&ge 
.arut, that :tt is not in the pubU.e :lnt4~st t<!> pay fo-r ~l:'k which is not 
perf~d, 1..e., fo-r th~ 16 hours a week 1n port which, uru:le~ :Pacific 
rule•:. are pd.d at overt~ rates.if '1orked. In sur.m.'ll4:ty no.AA l'Statui 

0 !n Otn:· Vifff(, public fnte:rest ¢0Mid~rs.tiO'll$ indicate tha 
deeirability of (i) .a single ayst~ for tha d&tenaii:mtien 
of 1-!ag~ i:atu and -w<>rk rules f c:i:r the lng~ marine e.mploye.a 
of th.ts one llgeney; (H.) a b~s:l.s for d~tel'R!ining the liage 
ratEs ll'hich ta.Or~ precisely. relat~s the h.p~ t-0nnage r~tings 
of the ves4els involved with tho r.ittes of pay f Dr the li
censed pqaitions en th~ than does the. MSC baai~; and 
(iii) paynent only for ho~~s aetu~lly ~oTked in ~nlieensed 
classificatiorui. 0 

58.3 

On the r.ecord. we eruui.ot $S'.'f that lWAA. is in v:f.oletion of 5 tr. s. C. 5348 (a)~ 
f.11 th~ exercise of its discretiQtl ther«unde:r • 

Sincerely yours, 

PAUL G. DEMBLING 

1f(),l" ~be Comptroller. Gener.al 
of the UnitM States 
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