
COMPTROLLE:R GE:NE:RAL OF THE UNITE:D STATES 

WASHINGTON, D.C. .:l.0548 

Old .Dominion D&iey Products, Inc. 
SUite 826 
Mari time Tower 
Xortolk" Virginia 23514 

Attention:. Mr. Joel M. Turner 
Preaident 

Furth.et' ret~ence is made to 10Ur protest aga.irult the cancel• 
. l&tion ot Eeque•t tor ·ProposaJ.$ (HP'P) .Bo .• F61308-72-R-000l, iaaued 
b7 the Department of the Air Force tor th~ procurement of filled 
1'llilk a.t the forrejon and Zangou Air Fore~ Baees in Spain> and 
against the mnuer i1l wbicb p1"0C11remel'lta ot a aj,.mnar nature have 
been handled in the put. You aJ.80 ioequest that yaur fin be 
allowed :tel1.et tor the dernagea you have incurred by reaaoa of the 
ilweatuat of time &ad aone7 in eonnectionvith the preparation 
ot 70\U" otter under the aubject m. 

While you have g,ivea. aeveral reuona to support ycurprotest, 
they c1ut be sumarlzed &IS follows; (l) There 1raa no lack of & 
requtr ement tor tmi product so u ~justify cancellation pursuant 
to the authority ot pangraph 2-209rrot the Armed ht-vices Procure­
ment Regulation (ASPI); (2} th.e p?OOul"ement of h'e-11 ~ f'roia a 
toretan llCW'Ce is in 8J)eeit1~ vtolatloa ot ASft 6-805.J.f'which 
reatr1cta procurement or th1• it• to United Statu end producta; 
and, (3) t.he :p:rlcea at which Old Dominion. had proposed to :supply 
i'Uled lllll1t products ue aubstant1ally lower than those prices 
curaently paid tOJI: tre:sh Jldlk. 

Fro11 the record, including our independent i.nvet.ttigation or 
this u.tter, the rol.l.owing f'acts were a1sclosed coneeming procure­
mettta for tilled milk generall.y, the c:l.rawnstance$ vbieh gave rise 
to the decid.oa to cl:lang• 1'rom. tilled to fre•h milk, and tbe resul• 
taut cmoell&ti.on.. ot the subject RFP. 
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the l6tb Air Force baa three component baaes in Spain: Torrejon,. 
Zaragoza, and Ni.\ron.. Prior to AprU. 1, 1972, u. s. oontnctora · 
1Up1>lied each bUe with milk prQducts that were recalbin$1 in Spain 
tram u. s·. raw .mater1ai1·.. United Dairy Eq.ui~ment ~ (UD~) 
supplied Torrejon and Z&:r860z& Air Ba.sea (AS) from its plant at 
Torre;Jon. Old Dominion tupplied Moron AB trom a plant at Rota, 
Bi*in· UDECO Owned and operated the plant a.t fon~on. The 11. s. 
Government provided ocean tran8.P¢?'te.tion. of the raw matel'ial.s pro­
cured by tmD'..'O, in add1t10l\ to p1'0Viding a building for the equip. 
meat and paying for the ?"eq\lJ.rtd ut1Utiea. 

With reQect to the manner in which »riOr p~ta were 
handled, the cancellation of m Bo. 161208-69-R-0001in1968 waa 
occaaioned by worteQ!ng diplomatic relations betweo our Govermnent 
and that of Sp&i11. At the time ot ita cancellation Old Dominion, · 
whtcb had not Wblli.tted the lowest prqposal., stattldi "we appreciate 
tullY the eerseney situation pr4am ~ we do not; intend to criti­
cize in any J'Wlnel" the war the. b14.dtus W$S held a8 it 'Alli· a unique 
aitua.tion." . 

SUbs.equetrtl.7, Air Foree personnel. end. their dEfl'endents •t Torrejcn 
and Zenso• bate• made ltU!li!l'OUS ccm,l&SAta about the taste of' the rnlllt. 
!he complaints were itt the forll ~ atatements. to the !Mpector Genenl.; 
Coagreauen, and the Secre~ ot Deten$6, as well as critical letters 
to news meat&. eomissat')' customers at !'cnaJon AB exprea$ed almost 
n.ll&Jl41J!OU$ diaaat:Utacts.on with tU1ed. milk when~ in Noved>er 
197(). 

It\ 1'6vember 1971, a technical expert from th-e u. s. Army ktick 
Laboratories, kttck, Musachulett.. also canmented on ~ bsd 'taati;i 
ot the llilk ml identifted several posaible causes. He aaid that the 
problem ot a poor tiavor ill the tilled milk produced at 'lottejon AB 
waa well doaumen.ted and long atandb:lg.. Re based the contributing 
cauae• ot poor taste largely tO: 

(ll Poor ws.w iuppJ.1. 
(2 Old. equipinant in ua.e (about 13 years). 
(3 waxed pa;per eotttatnera in use. 
(4 Nonuse ot coconut base ou. 

As early a.a. September 1970, the 16th Air Force waa considering 
the optiOKUJ available to iqirove the accepta'bWty of milk products 

~. :.:< ·;·~~~·;. ·:-.... 
'!' . .· : ...... ~ .... . 

96 



tor tbe Tor.re3oa and ~ baaea. The coatract for production 
ot tilled aWt with UJ>reQ was due to ~il'e on hcember 31,. 1971, 
but could be ~ ~qr one 3...-t.h peri.«l w tho moi:rtbl.y 
through June 30, 1972. 

Spmllh acureea ~ 1'0t p:ovide tbe bases. with tr. s. 
vet~~rovod milk. Ill lovenib~ 1970, after -1. COlll]laint to 
the ~ ot Defense, a l'Nl:rd.ah dairy r:ea4e a deliveq of fresh 
lll1k "to fQrre.joa AB on a test bad.a. (Mtlk pl'Oducera located 
closer to the AB were aot intereateil. in. providiag milk tor tbe test.) 
!be teat vas not auccesafUl. lhcaWs& of lO!ll dEMvery tUe and a 
de1e:r' at the lpmilb borie.l"t tho milk watt eight days. old wberl it 
&n'ived at ~ and ~tore had to be IOld quiekJ.T. !be 8helt 
life O't fresh milk il ten day» .• 

In Ka:tch .1971, ta.e l6tli Air Fo:tee asked the u. s.. Navr at Rota. 
about ~ tW.ed milk until the filled lillk plant at !rorrejoa 
Al COGld be iJl>roved. In Septmiber the 16th Air J\nce aaked Ne;vy 
por80l'Ul8l at Rota aboUt bunns f'Ultd ndl.k 'fl'ca. Old Doad.nioa on • 
~t baais and w1gbed the adnntasee and d.1.Advantagea. on 
th$ pJ.ue .Ue, the ldlk from P.ot.a. .bad an acc~l• taste; the price 
was ~e to the tr.DECO pric:eJ and eotm'act Qdmini atl"ation at 
!on&~on. AB would be elild.Dated. On the ~tive aide, ~one 
suppl.le?" '1JOU1.d. r..U. in SpaiuJ protea.ta cOl.lld be e.Jq>ecteci traa · 
u. 1. fh"M aot SiWl\ an o.ppo'rlu:atty to b1d; the TotteJon and Zaragoza 
buea WOlilld be: atl!COttd priority to the Sixth Fle•t ~equir9'8UWI trans• 
porta.tioo coat.a ·WQUJ.d be high e.s d:&il.y' ahipUnta ll'OUl.d be reqt;Lired; 
a new contl'acit '""11.d have to be negotiated w1 th Old Dorld.n1on to 
budle the additione-l ~ts; and storage apaee was J.!Jld:ted at 
both 'balea am sot.a.. Attar corW..derittg these hcto?a, aJ,oug with 
tbe fact that the Otf•tdte of the aUk bad been •ttributed in part 
to the aged ~t .. tbe 16th Ail' Ft>re$ deeided to contract for a 
new .ult pl.Int &t !on~on. 

Oa. OCtober l.; 1971, the procurem.ea.t center lasued the instant 
m tor .. uev lldlk plaat atl.d tilled lllilk producta. Prospective con­
tractors viaited Torrejon atv1 rat.Md •~veHl questions about the 
clu1t¥ anC1 intent of the speci:f':Lc&tion. Two prospective contractors, 
8Grvrite Interna.t10dll. ttd. a.c.d U"DroO, ~tted tormai prote#ta to 
the Air ro:roe about OQ.e :provision of the m. ~e provi•im: requi!'ed 
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that the ~t ittvolved l).Ot k more than two years ol4 at the 
t!JRe ot iutallat1on. !Isis was to -3$'lll'& 'bt the u. s .. ~nt 
WOQld receive relati~ new equipment ~er the contrMt. 

As • ;result ot the (!UdtiOl:lll &04 the protQtB~ the 16th Air force 
ukecl K~, u. s. Air J'orcea .• !Ul:ope (USAF!}, ft1r technical. 
aaelate.rice b p~ing better Qeciflea.ttona. A lfat!clt I.abOratories 
reprueutattn Vf.•ited ·~on D tJ:'Olll November 4 to 11, 1971, to 
help p~ new $p'!Cit1eatiQD.•~ co. :oe~ :r 17 ~ the centeio notified 
those f1n1a" wbo had rec-et~ a.n m to e.eue workbe; OQ their proposals 
until new apecttic.t.t101$S "Wel'e compl.ried. Ost Deeember 28, the 16th Air 
Fol'Ce received new specitications mm the !fatick Laboratonu. Bat, 
the center llaued a new m'P with modUi&d ~tica.tiona and ute?lded 
the bid opeairlg 4ate to Me.rob 3~ 1972 .. 

llee.rwblle, in December 1971 Sterovita in Hol.1aQA ad.Vised tbe b-o 
ll:Ua&17 otticeio at 'torr~<u1 AB that it cculd ~ treah milk to the 
buu. !he e<.da1a17 otticer aa'kM USAFE -to i~te this pcasi• 
bWty. In re.ply, on Januaq 18, 1'172.1 t.JSAn Readquarter• uotitied 
the 16th Air 1orCe tbt.t Sterort~ cdOld provide fresh .a1lk •t "·price 
~le to that pa.id ~or fr$_$h ~ prodtl¢t• el$ewhere in Euro,pe. 
USAFB ~a $Clv1sed that 1lOr.at$.l ddivery time to ferrejon 1roUld 
be three dqa and the product. would thet'ef<>re bave a resna:t rd.l3g shelf' 
lite ot teren QafS after deliver;y. Eight da1S later the J.6th Air Force 
J.ntom.t.d VBld'E lteadquarters th$t it would accept fresh milk &M cancel 
the outatandiag m t~ filled mUk. 1resh milk was ~ beginn!Dg 
April 3, l'T/21 after a. coutraet 'WU execllted. oa Ma.:teh. .. ,.; 1972, betvean 
stuovit& Qd the u •. $. Arttt:r Materiel CQtaend, :. the procuring a.ctivit:y 
for treeh milk in Ew.'~. 

At USA.FE Headquarters~ the deci.Ubn to switch tQ tresh milk was 
ex;plt.ined to us. a.a tollcwa.. Filled· ?41lk meets a. requirement where 
treah aUk. e&m10t 'be provided. Wh'en ~h. =1k. can be .prodded• our 
forces oveneaa s~d have the atlventag~ ot this pref"ened prod\lct. 
We were told 'tlMl.t tJJ.e i'llSin reason tor tbe ~e was the atroas. and 
pera:laterit customer diasatilfAOtiou· ldth the f'Ul-eO. milk proauot at 
!o~oa-

Within seven &ws e.tter the 16th Ai:r Foree decided to obaJ28e to 
tresh milk, a aesarage wu ·sent to eQ.Ob. firm imtclved to can.eel the RFP. 
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!he Cldd or- tl\11: p~ center 1n Spain se..td. tb$t 1n Sood faith 
tM Air 1orQe had w canc:sJ.. the m • soon as posaibie ~ ttw 
4oe1a~ !his Wa4 connidered nte•IJ8al7 to mirtm1..ze the 80lic1ted 
tiras' c.oat1 of preparing ott~a attar the decisicn to 'buy tl'e$h 
fllllk. Be wu r&0t aware or ~ basis aQ1 ot the :tirma: wou.'Ld have f'or 
a. lfl8al claim &gal ust the tkNe.n:ment because 4f the BFP canceU.a.tion. 

1'be J.61;11 Air Foree haJJ Wol'lled the tr. s. krtq' Me.teri&t ecmraam, 
that it bM :ao ~ ot eJ;Plo~ any other $0\U'Ce ot auk pro­
duct tor fo~on ~ ~ $1.r ~. Furthe:o-,, there are no plans 
to dlallga to be.sh milk at )i)ron A.a. We were tol.d the taste o£ the 
tilled milk there is sat!afactoq. · 

we eva.1.uated the relative UC'J)tance ot fresh .and tilled raUk 
at the ~tte~au ·and Zaragou bu~ based Oil one month• s c~t.ioti 
Oct each 't1.Pe, CO~tion a.t tM two be$es jUrnped by about 260 per­
cent WJ'ing tbe first month freah td.lk WM an;llable. Average~ 
OOQSW'l!Ption. of one-balf gall{)Wf ot ti.ll~ milk was abou.t 11.000, 
Wbel"ea.3 28.675 Otle•ba.U' ga.l]M$ 0% fresh milk WN consumecl dul'ing its 
tirat qonth ot a.vallab1Uty. ~ :ta ~ected to l.wil oft, bow-ever, 
u collSlJJlera ~iza thi.t heah !dlk. will be a.vaila'hle r~J.y .. 

A eost ••wings ot about $91~000 ~W'S$ CQlllPUted by tM l6tb 
Air h.rce by' changing .from. tilled to msh milk.. nus re,pttesents the 
.Goverment•• co.st tot~ till~ J.!dl.k ingrediellts and supplies 
tram tb.e Sti.tel ~ to ~tat~ er b.ullding • ho\utl.Jlg tbe milk pro­
cesaiag ~t. '!be cost ~4GJ1, however~ did not :l.nel'W!e the 
add.ei coat otthe milk 1t$elt. 

Actual coat data were not available tor ~ tM co•t of' 
filled an.d freah milk, but 4vailable a.a.ta. indicate the treeh 1W.k- 1s 
moro exptmAi~. YQr exa:aple,. thG ~en.tts cost. tor- a. one-b&l.t 
g&Uon ot tree 1*1.te milk delivered to Torrejon or Zareg~ 1a 45¢. 
While the price ot tilled mUk wu expected to ineree.se und.er the 
new ~ • · the price un&fr the old ccntract ~r ¢r:t.e-.balf' pl.J.OQ 
was Olll.Y 29t'· At Rota. B.Paln~ where a ncm pla,nt was establiehed in 
earl.11972, the priee pe:r one-balt sallou is ~. . 

Air Fore$: peraol')Gel. polnted out a how.ver, that the ~t 'a 
cost& tor ndlk are largely reCOV$red ~ conrds$Ary roa&J.e. Accord• 
iag to these otftciw, o~ 12 per@Ct ot the Air Foree mUk•requiremeu.ts 
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at !o'rre3oa .d ~ ~ A» 11 ~ troop :tuue.. They Hid the 
blpact 'Ola, tbe' u .. s. 'balence ot p~t· t"it1«m or the' ~ to 
·frelh a1lk ·bad~ ~dered but.· other tactora, l\\Ch· aa cu.~ 
d!sa.t!1tnctioia ~ &vail.PUttr or tr<l$h milk, ~ ovemd.iitg .. 
~•h Jdlk required at tba wo balu ~ ab<>llt ·m2,ooo ~. 
accO\alttlQg tor OBJ.y abOUt 5 parceu,t ot Arrlfl.· and Air ~e Jldl.k 
requi~w ill·~· In tb1$ r~, ·it is ~ed b7·the. 
~ 6t 1:hlll Anu:y tut tbia pur.chtf.a1t:I from ·St~ta will be 
ottsct b7' 'bart~ ~etl(ilf'!tlf. ~ 

OU:t nview of ~ts am 41acwu~101!S VS.th otticial1 tuUy 
~t• tbcs poor quality ot tM tilled allk that vu.a pt'OdU.Cad at 
totttt3on A!. lv'blle! ti would ~eu the ·~Ati<>n to mo: Jljlk 
could b&ve b"1'l acre crde?>~,. tb& ~4en.oe w ~ted $bod that 
the Air J'Or<se waa UtMWai.'~ trc~ .atlk COti1d b~ pt'OVi~ until 1 t was 
vell in.t<t tho A~r p:ro~t JfYt fillad 1'1Ult. 

~h lO(t") ot sootton cot m lfQ. '6~72•R-o0ool :v~ 
to the Gonrn.m.ent. tbe rl.eht to ~~t imJ ¢1" all otters. With. r~t 
to tOl:'M1l1 advertitn.~ pro~t#t ASPll 2-2.09i.and a.~.l(b)(iii) ~ 
pendt cU4~atton. Of an inYttatiott tor b!t!s ~ :tt 18 d~ 
tb&-t tho ~to or semco• be!ng ~~ ~ n.o longer :r~red. 
Thi• rl8ht ta ~ ~tcab1•. to c«i'lOell!ltion of a. 2'0l1citat1o:n 
U!lder & ·~laW p:n:xmnmllnt •. :~l6~1\"J'Ul$' 27, 1970;· B-167364, y 
h,ptmeri 29. 1969,. ' ' 

Iu eoa.struin& such pN'f1rlcm.s, we he.w held that ~ 4~t1&.t1on 
~ • cogent ~ mst4 f(>r uno.eU.at1oa. !..=ii a •~t.e;" prillarUy 
'Id.thin tb.e·d1f1Cntlon o.t the a4111~tin qeu,q w will not be 
distunetJ; 1a th~ ablenc~ of Olau p~t (/)f abUte ot d1.;eretto., 50 C¢n!p. 
Gtm. a.64f(l97Q}; 5J. Cotnp. GM~ 4~\f{1972). Wh11$ 1t·mq b~ argued that 
the clectid.oa·to cbaN,;4 ·'"m ruled to wb.ole r.dlk.YOUld not be au a.lter&­
tioa. ot .1"Q#ll lla$Citude 1 u 'to j\Wtif1 a c.Meelle.Uon baaed on t1le lack of 
a ~t tor the p~ (lit.Uk), to tn:d.lt that lU1 ~go through 
'With ·the proauramt ot ~ 1t. foulld not to be oooqt&bl'I to ·ttll .needJl 
'WOUld be ~&Tf ·to the best iater•st flt the ~t.. Al~ it 
le ~table that• dffiat:fm to c~ to Ybol.e aUk W&1J n.ot lade 

1 . soour, it ~ not tfi'P'2t&r that .th~. Ah- Yor.ee Y.aa ~ trm.il'l alllt vu· 
evallabl.e 'W:'iler ·the ArtfJ1/ contratrt .'Ulttll. it waa well into the procurement 
prccoaa, .. 
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ASP.R 6...805.l~ta.tes thatt except aa preseribed in ASPR 6-8o5.2, 
proposed p~ts of supplies tor USct outaide the UDii;ed St.ates 
llhal.l b~ restricted. tQ United States end produ.~.. Of pertinence to 
you.r protest is that portion ot ASl"R 6..805.2( a.J(whieh reads aa follows: 

"6-.-8o5.2 ~ ~!?IONS 

(a) Except as pl'O'Vided in (c) be~t procu.rement11 
or foreisn end p:rod\lcts (including eonstnr.ction materla.1.$) 
and aemces tor use outside the u. s. may be made only in 
the follcM:ing ea.sea: 

* * * * * 
(iv) Perishable Sub•istenae -p~s of perishable 

iiihld~items where it 1a detemined that deliv­
ery trcm the United State• lfOUld de.stroy or si.@Difi­
c&.ntly imp&ir their qua'.11 ty at the point of coruJl.l1ltP­
tion. SUch determination shall. be made prior to 
procu.rement by the illdividu&l.a designated :ln ('b )(1) 
below or thei:r i.mediate deputies,. except that tllis 

· authorl ty may be redeleg&t-ed for procu:rements 
estimated not to exceed $100 ,ooo in :foreign cost." 

Since the referenced paragraph ~805 .. 2(e)freia.tes to proeu:rement of 
scientific and technical. ktlowledge :teaul.ting in expenditures outside 
the United st.a.tea and. Canada, 'Whole milk 'WO'tl1d elfJS.r~ fall under the 
stated exception fo'J! the use of on:i,- United states end products. While 
we believe co~nt arguni,enta could be nm.de to Stq>pOrt your view that 
filled milk 1• u acceptable a.a 'Wbole 3!lilk,_ it is not within the province 
at either our Office or that of a. potentis.l. contractor to dictate which 
itema the Govermnent is to pa:rclla.se. 

While the reco.l"d is not entire~ ~lea.r as to the exact ditference 
in price between filled and 'Mhole milk. 11 in view of the reeoveey or costs 
tbrougb comisea:ey resale we d.o not believe that a price differential 
would affect the right of the Air J'oltee to pUrcha.se that product whieh. 
it bad determined would beet fill its needs .. 

Concerning your cl.aim for reimbu.rsement of the expeWJ.es incurred 
by you in the preparation ot ycru:r o'ffer,. recovery of such expenses can 
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be bad '>t111" in tbose cases where it can be eonvtncingly ahawn that 
there bad been a ~~ent indueemen.t for bid~ or otfflfra, with the 
interltion, before tht1 offers 'ttere invited or lat.er eonceived, to 
disreaard them. au eltcept the one to whom it wss intended to let the 
contract, whether it WW3 the lQWeat :resPoo.sive offeror or not. ~. 
~ucta Ni Iue"•\fV• ;t?,1!\ted State$,. 135 Ci Cl. 63. There u no 
evideMe in case indi¢atiug ttUch a fi-audulent 1nd\lee)llent. 

Under the circumsta.nces, w JllUSt. oo®lu.de that eaneelle.tion of 
tM proet.a'~nt 1n question waa in the be.st interest ot the Govern­
ntert.t1 and tul.lf eonaiatent Yi.th the purpose and in~nt of the pro­
curement atatutes ud illl.lle211enting reguUtions. Aeoordingly, we see 
no legal 17 juatitiabl.e· basis Oll which to qu~shl.on the action ta.ken 
by the Air Force, and your proteEJt. mu.ut be denied. 

. ~.; · .. ' .. :· ·... . . 
. . .. ·: : . '.· ·. . . -, .. '• ~.. . :~ .. 

V/f#ey tl'W ~s, 

COll;>troller General 
of the United States 
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