COMPBTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 203548

N8

0ld Dominion Dairy Products, Inc.
Buite 826

Maritinme Tower

Norfolk, Virginie 23514

Attention:. Mr. Josl M. Turner
Prazidant ‘

Gentlemen:

Further reference isx made to your protest against the cancel~
. 1stion of Request for Proposals (HFP) No. F61308-72-R-0001, issued
by the Department of the Alr Forge for the procurement of filled
milk at the Torrejon and Zarsgora Alr Force Bases in Spain, and
againet the manner in which procurements of & similar nature have
been handled in the pest, You slso reguest thet your firs be :
allowed relief for the damages you have incurred by reason of the
investment of time snd money in connection with the preparaticn
of your offer under the subjeet RFP.

While you bave given aeveral reasons to support your protest,
they can be summarized as follows: (1) Thore was no lack of &
requir ement for the product so sa to Justify cancellation pursuant
to the suthority of parsgraph 2.209(0f the Armed Services Provuree
ment Regulation {ASPR)3 (2) the procurement of fresh milk from &
foreign mource is in specifie violation of ASPR 6-805.1/uhich
restricts procurement of this item to United Stetes end products;
and, (3) the prices at which Old Dominion had proposed to smupply
filled milk products are subatantially lower than those prices
cursently paid for fresh mdlk,

From the record, including our independent investigation of
this matter, the following facts were disclosed concerning procure-
ments for filled milk generally, the clrocumstences which gave rise
to the decizion to change from filled to fresh milk, snd the resul-

tant cancellation of the subject RFP.
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The 16th Alr Force has three component bases in Spain: Torrejon,
Zaragoza, and Moron. Prior to April 1, 1972, U. 8. contractors
supplied each bage with milk products that were recotbined in Spain
from U. 5. raw materisls, United Dairy E?u ment Company (UDECO)
supplied Torrejon and Zaragoza Air Base AB? from 4ta plant at
Torrejon. 014 Dominion mupplied Moron AR from a plant at Rots,
Spain. UDECO owned and operated the plant at Torrejon. The U, 8.
Government provided ocean transportation of the raw materigls pro-
cured by UDECO, in addition to providing a buildiag for the equip-
metit and paylng for the requived utilities.

With respect to the manner in which prior procurements were
handled, the esncellation of RFP Ro. F61208-60-R~0001 in 1968 was
oceasioned by worseaing diplomatic relations betwesn our Bovernment
and that of Spain. At the time of its caacellation 014 Dominion,
which had not submitied the lowest proposal, stated: "We appreciate
fully the emergency situation present and we do not intend to eriti.
cize in any manner the way the bldding was held as it waz o unique
situation."

Bubsequantly, Alr Force personns), and their dependents at Torrejon
and Zaragozs bases msde numerous complainis shout the taste of the milk,
The complaints were in the form of statements to the Inspector General,
Congressmen, and the Secretary of Defense, as well as critical letters
to news medis, Commissary customers st Torrejon AB expressed almost
unanimous dissetisfaction with £i1lled milk when surveyed in Novenber

1970.

In Wovember 1671, a technical expert from the U. 5. Army ¥atick
Leborstories, Hatlck, Massachusetis, glso comsented on the bad taste
of the milk end identified seversl possible causes. He said that the
problem of & poor flavor in the filled =milk produced at Torregjon AB
was well doownented and lonz stending. He based the contriduting
canses of poor teste largely to:

ﬁl Poor water supply.

2) M4 equipment in use {about 13 yzars).
23 Waxed paper contalners in use.

k) Nomuse of cocorut bLase oil.

As early as September 1570, the 16th Alr Force was considering
the opticns avallsble to improve the sceeptability of milk products
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for the Torrsjoa and Zaragoxa bases. The contraet for production
of 1illed milk with UDECO was due to expire on Decasber 31, 1971,
but could be renawed for oue J~zonth period end then monthly
through June 30, 1972.

Spanish sources could not provide the bases with U, 8,
vaterinary-approved milk. In Fovesber 1970, after a complaint to
the Secretary of Defaense, s Daniah dairy made a delivery of freph
milk to Yorrejon AB on a test basiz, (Millk producers located
closer to the AB were not interested in providisg milk for the test.)
The teat vas not sucoesalul. Benause of long delivery time and a
delay s/t the Spanish border, the milk was eighk days 0ld when it
arrived gt Torrejon and therefore had to be #0ld quickly. The skelf
14fe of fresh milk 18 ten days,

In March 1971, the 16th Alr Force asked the U. 8. Bavy at Rota
about supplying £illed milk uwntil the filled milk plant at Torrejon
AB could be improved., In Sephember the 16th Air Force asked Nevy
personnel at Rote aboub buying filled milk from Old Dominfon on a
poarmanant basis and wvelighed the advantages and disadvantages, On
the plns eide, the pilk from Rota had an acceptable taste; tha price
was comparable to the UDECO price; end contruet pdministration at
Torrejon AB would be eliminated, Oa the nagative gide, only one
supplier would remain in Spaiuj protests could be expected from
U. 8. firvas not given an opportunity fo bid; the Torrejon and Zaragoza
basea would be pecond priority to the Blxth Fleet requiresents; transe
portation costs would be high as daily shipments wvould be reguired;

a nev contract would have to be negotiated with 014 Domiwion to

- handle the additionsl requirements; and storage space was limited at
toth bases and Rota. After considering these factars, along with

the fact that the offetagis of the wmilk had beea attributed in part

to the aged equipment, the 16th Air Force deeided to contraet for &

new rilk plant at Torrejon.

On QOctober 1, 1071, the proowrement center issued the instant
RFF for a uew milk plant snd £i1led milk producta, Prospective con-
tractors visited Torrejon and raised several guestions about the
clarity and intent of the specification. Two prospective contractors,
- 8ervrite Internptionsl Itd. and UDECO, submitied formal protests to
the Alr Force sbout one provision of the RFP, The provision required
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that the equipment involved not be more than two years old at the
tixe of installation. This was to assure that the U. 5. Government
would receive relatively new equipment under the contract,

Az 8 result of the qusatiomw the protedts, the 16th Alr Force
ssked Headquarters, U, E. Adr Yorces, Euwrope (UBAFE), for techmical
aseistance in preparing bebter specificabions. A Natick I-ahomtories
representative visited Torrejon AB from Novesber 4 o 1, 1971, to
help prepare new specifiecstions. On December 17, the center notified
those firxs vho had received en RFP to cease working on thelr proposals
util nev specitications were completed. On December 28, the 16th Air
Foree racaived new spacifications from the Natick Iaboratories, Next,
the conter fasued a new RIP with modified specifications and extended
the bid opening date to March 3, 1972.

Meanwhile, in December 1971 Sterovite in Holland advised the Gome
wissary Officer at Torrejon AB that it could supply fresh milk to the
bages., The Commisgary Officer asked USAFE to investigate this poagie
bildty. In reply, on Jannary 18, 1972, USAFE Headquartera uotified
the 16th Alr Porce that Sterovlta could provide fresh milk at s price
comparable to that pald for fresh mlik products elsavhere in Eurgpe,
UVSAFE Hesdquarters advised that normal delivery time to Torrsjon would
be three days sad the products would therefore have a remaining shelf
1ife of peven days after delivery, Bight days later the )JAth Alr Force
informed UBAFE Headquarters that 1t would secept fresh milk and cancel
the outastanding RFP for filled milk, Fresh milk was supplied b
April 3, 1972, after a contract wab executed on March T, 1972, hetween
Sterovita and tke U. 8. Army Materiel ccmmtd . the procnrmg setivity

At USAFE Hesdquarters, the decision to switeh to fresh m.ﬁ.k was
expleined to us as followa, Filled milk meets o reguirement where
fresh silk cannot be provided. When frash sdlk can be provided, our
forces overseas should bave the gdvanbage of this preferred product.
We were told that the maln reason for the change was the gtrong end
persistent customer dissatisfaction with the filled milk pm&mt at
Torrejon.

Within seven days afier the 16tk Air Force decided to change to
Lresh milk, e wedasage was'~sex;t to essh firm involved to cancel the P,
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The Chief of the procursasnt center in Spain nadd that in good faith
; the Alr Foree had o cancel the RFP gz soon as poasiblc after the
decislon. This was considered necessary to minimize the eolicited

: firms' costs of preparing offers after the decision to buy fresh
milk, Be was not awars of any basis any of the flmms would have for
g & legal claim sgalnst the Govermment Lecause of the P cencellation.

; The 16th Afy Force hes infommed the U, 8. Ay Msteriel Cowmand
that it has no intention of exploring any othar source of milk proe

. duet for Torrelon and Zsragoza air bases, Further, thers ere no plans
8 to change to fresh milk st Moron AB., We were told the taste of the

: filled milk there is ratisfmetory.

We evalugted the relstive accepbates of fresh and £i1led milk
at the Torrejon snd Zaragoza bages btased on one month's consumption
of each type, Consumption at the two bages jumped by sbout 260 perw
cent during the first month fresh milk was avallable. Average ronkhly
consuption of one-half gallons of £illed milk was gbout 11,000,
whereas 28,675 onas-half gallons of fresh milk were consumed during its
first month of avallgbiiity. Demand ig expocted to level off, however,
a8 consumeara realize that fresh milk will be avallable regularly.

A cost savings of gbout $91,000 anaunlly wes computed by the 16th
i Alr Porce by changing from filled to fresh milk. This repregents the
-’ Government's cost to trmasport £illed milk ingredienta and supplies
from the Statas and to malobaln o bullding, housing the milk pro-
cesping squipmant. The cost comparison, however, did not fnclude the
added cost of the millk itself,

-~

ol

Actugl cost data were not avalleble for comparing the cost of
£11led and fresh milk, bub availshle dats indlcate the fresh milk is
;o more expansive, For examle, the Goverrment's cost for s one-half
‘ gallon of fresh white milk delivered 10 Torrejon or Zarsgoze is 454,
: While the price of filied milk wss expectzd to increase undér the
, new contraet, the price under the old contract for cne-hulf gellon
was only 294, At Rots, Spain, where a new plank was established in
early 1972, the price per ons-half galion iz 384, ,

Alr Force persomnel pointed out, however, that the Govermment's
coste for milk are largely recovered through comissary ressle. Accords
ing to these officials, only )2 porcont of the Alr Foree milkersquirememts
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ot Torrajon AB snd Zavagozs AB in fuo troop issus. They ssid the
ivpact on the U. 8, balance of payments position of the change to
frash milk bad beon considered bubt other factors, such as customer

diseatisfaction and gvallebility of framh mdlk, wars overviding.
Fresh nilk reguived at the two bates cont shoud $712,000 srmually,
accounting fiyr only sbout 5 pereent of Avmy and AAr Forae milk
requirements in Furope, Ia this regard, 411 is reportod by the
Department of the Ariy thed the purehased from Bteroviia wﬂl he
offset by bardar mmﬁx. '

Ouy raviev of documeamts and discussions with officlal: fully
suyports the poor guality of the 11l=d milk that vas produced st
Torrejon A¥. While 1t would spposy fhe transition to frash milk
conld have been more orderly, the avidence we accuniiated shows that
the Alr Foree wan wnsvare frosh milk conld be provided unfil it wes
well into the dew prosuvement of Fillasd mily,

Paragraph 10(f) of Bection ¢ of XYP No, FEI208-72-R-000) reserved
to the Government the yright do rodoct any or 8l offers, With reapect
to formally sdvartised procuremsnts, ASPR 2.2097snd Z-h0%.1(n){111) )/
peorait cancallation of an invitstion for bids 1% 18 detarmined
that the supplies or services helng provurad sve no loager roquired.
This right 1z equally spplicedls to cancellation of a aclicltation
under g nogotietad provurement. BelSohoe,Viuiy 27, 19705 B-15736%, e
Beptazber 29, 1969,

In mtming such prwixim, we have held thet the &etam&mﬁon
whether & cogent reasén exists for canceliation is a metier primarily
w!.thin the deeretion of the adafnlstrative sgenvy and will not be

og/ in thu shgence of olasr proo? of sbuse of diseretion, 50 Comp.

{2970); 51 Conp. Gen, H26V{1972). Wnile 1t mey bo argued that

the dacision to change from £41led 4o whols milk weal? not be an gltaras
tion of mueh magnitude. s to Justify a eanoellation based on the lack of
& requiremont for the prodwet (milk), to inzist that s sgency go through
wvith the procurensnt of an itex fmd not to be acceptable ta its needs
would be gonbrary to the bext inderest of the Covernwent. Althowgh it
18 regretishle that the decision to changs to vhols nilk was not made
soonsr, it doos not sppasr thad the Alr ¥orce was swere fresh milk was
avannbla under zm Am:;r contraot mﬁ it wae well into the pmeurwnt
procens, . -
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ASPR 6-805.1Vetates that, except as prescrided in ASPR 6-805.2,
proposed procurements of suppliea for uxe cutzlde the United States
ghall be restricted to Unlted States end produets. OFf pertinence to
your protest is that portion of ASPR 6-805.2(a)which reads as Pollows:

"6-805,2 PROCUREMENT LIMITATIONS

(2) Execept as provided in {c¢) below, procurements
of foreign end products {including construciion materials)
and services for use outside the U, S. mzy be made only in
the following cases:

* * * * *

{iv) FPerishable Subsistence - procurements of perishable
subsiptence ltems where 1t is determined that deliv-
ery from the United States would destroy or signifi-
cantly impalr thelr quality st the point of consump-
tion, Such determination shall be made prior to
procurement by the individuals designated in (b}(1)
below or their immediate depties, exvept that this

" suthority mey be redelegated for procurements
estimated not to exceed $100,000 in foreign cost.™

Since the referenced paragraph 6«80‘5.2(!:)\%&‘(-:1&'!:&8 tc procurement of
sclentific and technical knowledge resulting in expenditures outslde
the United States and Canada, whole smllk wonld elsarly fall under the
atated exception for the use of only Uniled 8tates end products, While
we believe cogent argments could be made to support your view that
£illed milk i& as accepbsble as whole milk, it is not within the province
of either our Office or that of a potentisl contractor to dictate which
iteme the Govermment is to yarchase, ,

While the record is not entirely clear as to the exmclt difference
in price between filled and whole milk, in view of the recovery of costs
through commissary resale we do not believe that a price differential
would affect the right of the Alr Foree to purchase that product which
it had determined would best £ill its needs,

Concerning your cleim for relmbursement of the expenses incurced
by you in the preparation of your offer, recovery of such expenses can
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be had only in those cases where it can be convincingly shown that
there had teen a fraudulent inducement for bids or offers, with the
intention, befors the offers were lavited or labeér coacelved, to
disregard them all except the one Yo whom it wag intended to let the
contract, whether At the lowest responsive offeror or not. Heyer
Produets Ing.\v. Uni,gﬁﬁ Stn’bea, 135 Gy i, 63¢ There i no
eyidence in case indicating such & fraudulent inducement.

Under the circumstances, wo mugt couclude that canceilation of
ths procuremont in question was in the best interest of the Governe
mont, and fully consistent with the purpose snd intent of the pro-
curvement statutes wnd isplementing regulations. Acoordingly, we see
no legally Justifisble basis on which ¥o question the action taken
by the Air Foree, snd your protest must bz Jenied. -

Very tauly youra,

crenn, s Compiroller General
LPo2it7 ] e the United Stabes






