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Deer Ir. Johnson:

We refer to letter 134G of November 3, 1971, from the Ditector,
Supply Service, Deprtment of' 4edicine and Surgery, reporting oan the
protest of G. Pred Smanson3, Inc., tagains the award of a contract to
DeVXc, Inc., undr invitation for bids (na) !o. 650-17-72 dated
August 19, 1971.

The invitation covered the splying gad installation of thmo-
barrier windows at the Veterans Administration Hospital at Providence,
Rhode Island. It stipulated that the drvigs and specifications would
be issued on September 6, 1971, to those bidders requesting such documents.
After transmitting these bid docments to the interested fims, two biM
wre" received and opened on September 20, 1971, one from NVac, Inc.
($26,987), and one from G. Fred Swason, Inc. ($24,700).

Section 23 of the opecificationg provided in pertinent pexrt:

"23-1. Provide DeVac Therml Barrier vertical sliding wIndo"
Mod 660 or an aproved equal per the following specifications.

i ~ ~ ~~* * * * iF

"23-3. E EEQU!3e1 Windows delivered to site
shall meet requirements of Physical Load T-ests, including Air
Inftltration Test and Water Resistance Test in following AAMA
Specificationa:

G3UMA: A1 biddera shall submit a test report 10 days prior
to bid date on the window being bid, prepared by an approved
testing laboratory. The report thl:l indicate that the vindow
has been tested In striet accordance with the folowing methods
and jpocedures."

There then followed a detailed description of the tests and the results
to be obtained.

Swanson, however, failed to submit, 10 days prior to bid opening,
a test report on the windows it proposed to furnish. At bid opening,,
wnsn advised that the test reort had been miled but, at that time,
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it could not identify the brand-name vindow it was proposing. The evaluation
of bids vsS delayed,, at'Svansonls request, to provide Swanson an opportunity
to submit the required tst report. Since the SWanton test report had
got been reftived by September 30, 1971* it was concluded that, inasmuch
go ole timl h*A been efWorded Sweson to submit the report, IswansI a
bid shoud. be rejected. Thereafter, war of the coetraet was wAe to
DeVo on October 1, 1971. soanew timely protested to the Veterans
hmtdnstration aainst the award for vwious. reasons.

For the pn8oses of this decisiond e need consider only hether the
Swanson bi, bM low$ shoulM have been sewped. as the lowest responsive
bid. Utpon cosideration-of the record, we conclude that the rejection
of the Swanson bid vas In error and that the awrd made to DVac should,
in the intrest of preserving the cmpetitive system, be terminated for
the eavenieace of the Governumet.

ThitiL11t it Nutt be nted that the specifieations, qwted in part
abdve, resemble a "brand-nm or equal" decripticn. However, the spec-
ifications taken in their entiraty seem to state Vith considerable detail
the Governmeat' s exact requirements and' we atsue, that the dringg
provide the appropriat dimsiona t Also,, we note that
the standard "brw n&= or equaL clause requiring the mubuilaion of data,
etc., to establish equality was not included in the mp. The data to be

it-ld a "brawid-nae or eua" elause reldte to the responsiveness
of a bid; that Is, cmliance with the specificationg. Uwever, such is
not the ase bore where detailed speeitcti" negate y need for

dat. :See Fedeial Procurement Reg-lations (FPR) 14.307-5.

in the context of the Mt, we foel, that the tet report reuirement
afeted the responsibility f bidders; thato, whether thy mere able to
furnish v-ud~w meeti.g the Goernnt's needs. 1169330,fb 14, 1970.
As a matter of esponsibility,- it wan re to the smission
of the rep after bid opening. B-173 89 (September 15, 9l71? 51 CaO.
Gen. - It is not Jsbm that caqewtition was lessened. because of the
lO-az'requirtnt. Em if sow firms ere discouraged fro bidding
become of the test report requirement, such situation would not operate
to 4ibt. the responsibility characteristics of the requirement. BR-73l89,X
MM. Morm~ert the requirement for a test report from the brazn-name
manaftaturer vouldA aear to be superfluom since the designation of z
peclfic model by brad name suggests that it 1as been already detemndaed

to be an acceptable pwoduct.

8vanson has indicated in its bid- that it is a omall business concern.
In matters of responsibility pertaining to lak of capacity or eredit of
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W*e MUMt to: t" O mall~sna

f t o" .,if b h wthe bli. FPR1..708.2.,1citwat ofie 41 d" cMd~ wi
tau mutod . frret the i dta ofthe Swanaf bid vithout
refom to te. I for pmel ae onluefleate ofewtAC
was ie.. s 3 Coee. I&65f(1963) As re Jeectif tho
emomidsritmc by the BOA mu lmpropes and aine. Swans=m has fumiohud
th test 7"Wb.tla bsene of Ich wi the bois fbr the reljetion.-ot
Office xeOeaMMUls tbA -tho ,Wd to DeYsi be teu:mvt fbr the emveuince
of the wad tt w.Vr4 be SM. to Svawa` If It is *Merwlse
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AtW tnirAttift ltxd th4a ; be prmWby Dby ac Aba1d be
am arid SM settled unbe the clAuse vetlartb In sectlco 9 of the
General ?uovieior or its eautrfto. With respect to the svpestion that
Dvsaw notmet canutaed teaiwoe cotst3beoau te -the tsiaru wve based
on an Mvustiox of text repM ui*atte4 1* com ctici with aother
pC o Uxmtst ve obsemv ep&,n that-Uthecessity for suzch a rsport from
th do~i~u~d: bwuid..eams ufmcr~~~ bis quoionable oM tats, in azW
events tbe test report iwoolws a att"erw of respauibility iddeh -my be

ad with ' to 'a of , -

Dawdlg the that te b be r ertivedg v
MM aftea statd thg At A oempat. officias ?aav t wtr to reject en
bils and rendwwtiw sad thtuzimerity- Is lybsI and
ordinwll wjU not be q > eatic.d. - Cam . G 614 ((96). %Mbr,
it Is eq=Uay wfl-settind tha bldda'h4A be- rejeedA th ~ prooeumat
ed -.ru ldy i.e eomt reiwns exist fta' sudl in circim-

stames AM ns aut:AW "aams hv exifted to reJect anl
bids and z**dvewtiae, out Office bas WA su& ae+Aws to be uwarretd
sad to reqtm c a etios. d*40 Ce.- Gsa 67((1961), =Ad dcision
cited tberen..

Sinae the z t for fWnTehlag a test ?opt has tbeft Mt
by Swum= wsee me *ompelling reas 1 fre rtlsing %us a proper
Mwad 'meW the.?8. maybe made t tbe lolest repousive blWr withcxt
Pjufte. to ot.er bidders in owth the coetltv.e bidding
rrgwe is' k49 ,C Gen. 6971970).

Acting c eneral
of the tated State

The Hoawble Dq..14 3. Johns' 
letts' ,* A40mistration
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